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In the Supreme Court of India
Civil Original Jurisdiction

Writ Petition (C) No. 75 of 2012

Bachpan Bachao Andolan ...Petitioner(s)
Versus
Union of India & Ors. ...Respondent(s)

With Contempt Petition (C) No0.186/2013 in Writ Petition (C) No.75/2012

ORDER

This matter has been listed pursuant to the direction given on 26th April, 2013,
when the contempt petition filed in the writ petition by the petitioner, complaining of the
manner in which a complaint made regarding a missing child was sought to be handled
by the concerned police station, was being considered. It has also come up on account
of the other directions which had been given for implementing the various provisions
of the Juvenile Justice (Care and Protection of Children) Act, 2000, as amended in 2006
[Juvenile Act, for short].

On 17th January, 2013, when this matter came up for consideration, we had
given an interim direction that in case a complaint with regard to any missing children
was made in a police station, the same should be reduced into a First Information
Report and appropriate steps should be taken to see that follow up investigation was
taken up immediately thereafter.

An element of doubt has been raised on behalf of the State of Madhya Pradesh
regarding the recording of First Information Report relating to a missing child, having
regard tothe provisions of Section 154 ofthe Code of Criminal Procedure, 1*373 [“Cr.P.C.1,
for short], which relates to information in cognizable cases. We do not, however, see
any difficulty in the orders, which we have already passed. We make it clear that, in case
of every missing child reported, there will be an initial presumption of either abduction
or trafficking, unless, in the investigation, the same is proved otherwise. Accordingly,
whenever any complaint is filed before the police authorities regarding a missing child,
the same must be entertained under Section 154 Cr.P.C. However, even in respect of
complaints made otherwise with regard to a child, which may come within the scope
of Section 155 Cr.P.C., upon making an entry in the Book to be maintained for the
purposes of Section 155 Cr.P.C,, and after referring the information to the Magistrate
concerned, continue with the inquiry into the complaint. The Magistrate, upon receipt
of the information recorded under Section 155 Cr.P.C,, shall proceed, in the meantime,
to take appropriate action under sub-section (2), especially, if the complaint relates to
a child and, in particular, a girl child.

On the last occasion, when.- the matter was taken up, we were informed by
some of the States that the directions, which we had given in our Order dated 17th
January, 2013, had been duly implemented and affidavits to that effect have also been
filed. Some of the information given therein is seriously objected by Mr. H.S. Phoolka,
learned counsel appearing for the petitioner. In any event, even if the figures shown
are incorrect, in order to rectify the situation, we are inclined to accept the suggestion
made by Ms. Shobha, learned advocate, appearing for the National Human Rights
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Commission, that each police station should have, at least, one Police Officer, especially
instructed and trained and designated as a Juvenile Welfare Officer in terms of Section
63 of the Juvenile Act. We are also inclined to accept the suggestion that there should
be, in shifts, a Special Juvenile Officer on duty in the police station to ensure that the
directions contained in this Order are duly implemented. To acfd a further safeguard,
we also direct the National Legal Services Authority, which is being represented by
its Member Secretary through Ms. Anitha Shenoy, learned advocate, that the para-
legal volunteers, who have been recruited by the Legal Services Authorities, should be
utilized, so that there is, at least, one paralegal volunteer, in shifts, in the police station
to keep a watch over the manner in which the complaints regarding missing children
and other offences against children, are dealt with.

Ms. Shobha learned counsel, has also made another useful suggestion regarding
a computerized programme, which would create a network between the Central Child
Protection Unit as the Head of the Organization and all State Child Protection Units,
District Child Protection Units, City Child Protection Units, Block Level Child Protection
Units, all Special Juvenile Police Units, all Police stations, all Juvenile Justice Boards
and all Child Welfare Committees. The said suggestion should be seriously taken up
and explored by the National Legal Services Authority with the Ministry of Women and
Child Development.Once introduced, the website link should also be made known to
the/publicat large. The State Legal Services Authorities should also work out a network
of NGOs, whose services could also be availed of at all levels for the purpose of tracing
and re-integrating missing children with their families which, in fact, should be the
prime object when a missing child is recovered.

Various other suggestions have been made by Ms. Shobha in her written
submission, regarding installation of computerized cameras, which can also be
considered by all the concerned authorities.

A similar response has been made on behalf of the National Legal Services
Authority, and similar suggestions have been made. The details as indicated in the
response can always be worked out in phases by the Juvenile Justice Board and the Child
Welfare Committees in consultation with the National Legal Services Authority, since
each have a responsible role to play in the welfare of children, which, if the statistics
given are to be believed, are difficult to accept. In fact, as has been pointed out by Mr.
Phoolka, out of more than 3,000 children missing in 2011, only 517 First Information
Reports had been lodged. The remaining children remain untraced and are mere slips
of paper in the police stations.

One of the submissions, which has been made in the response filed by the NALSA,
is with regard to the role of the police and the directions given by this Court, from time to
time, in the case of Sampurna Behura vs. Union of India & Ors. [Writ Petition (C) No.473
of 2005]. Accordingly, in addition to what has been recorded, as far as the suggestions
made on behalf of the National Human Rights Commission is concerned, we add that,
as suggested on behalf of the NALSA, every found/recovered child must be immediately
photographed by the police for purposes of advertisement and to make people aware
of the missing child. Photographs of the recovered child should be published on the
website and through the newspapers and even on the T.V. so that the parents of the
missing child could locate their missing child and recover him or her from the custody
of the police. The Ministry of Home Affairs shall provide whatever additional support
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by way oj costs that may be necessary for the purpose of installing such photographic
material and equipment lii the police stations. Apart from the above, all the parties
involved shall have due regard to the various directions given in Sampurna Behura’s
case [supra] where also provision has been made for a child to be sent to a Home and
for taking photographs and publishing the same so that recovery could be effected as
early as possible.

The other suggestion of NALSA is that a Standard Operating Procedure must be
developed to handle the cases of missing children and to invoke appropriate provisions
of law where trafficking, child labour, abduction, exploitation and similar issues are
disclosed during investigation or after the recovery of the child, when the information
suggests the commission of such offences. As part of the Standard Operating Procedure,
a protocol should be established by the local police with the High Courts and also with
the State Legal Services Authorities for monitoring the case of a missing child. In Delhi,
such a protocol could be established with the help of the All India Legal Aid Cell on Child
Rights, set up by NALSA, in association with the Delhi State Legal Services Authority,
and the petitioner herein, Bachpan Bachap Andolan. In fact, the same could be treated
as a nodal agency of the All India Legal Aid Cell on Child Rights.

We have given directions in regard to the utilization of the para-legal volunteers,
which is one of the suggestions made on behalf of the NALSA.

As has been pointed out by Mr. Phoolka, learned counsel appearing on behalf of
petitioner, an Office Memorandum was issued on 31st January, 2012, by the Ministry
of Home Affairs, Government of India, by way of an advisory on missing children and
the measures needed to prevent trafficking and for tracing of such children. In the said
Office Memorandum missing child has been defined as a person below eighteen years
of age, whose where abouts are not known to the parents, legal gardians and any other
person, who may be legally entrusted with the custody of the child, whatever may be
the circumstances/causes of disappearance. The child will be considered missing and
in need of care and protection within the meaning of the later part of the Juvenile Act,
until located and/or his/her safety/well being is established. In case a missing child
is not recovered within four months from the date of filing of the First Information
Report, the matter may be forwarded to the Anti-Human Trafficking Unit in each State
in order to enable the said Unit to take up more intensive investigation regarding the
missing child. The Anti-Human Trafficking Unit shall file periodical status reports
after every three months to keep the Legal Services Authorities updated. It may also
be noted that, in cases where First Information Reports have not been lodged at all
and the child is still missing, an ELR, should be lodged within a month from the date
of communication of this Order and further investigation may proceed on that basis.
Once a child is recovered, the police authorities shall carry out further investigation to
see whether there is an involvement of any trafficking in the procedure by which the
child went missing and if, on investigation, such links are .found, the police shall take
appropriate action thereupon.

The State authorities shall arrange for adequate Shelter Homes to be provided
for missing children, who are recovered and do not have any place to go to. Such Shelter
Homes or After care Homes will have to be set up by the State Government concerned
and funds to run the same will also have to be provided by the State Government together
with proper infrastructure; Such Homes should be put in “place withirrthree”months,
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at the latest. Any private Home, being run for the purpose of sheltering children, shall
not be entitled to receive a child, unless forwarded by the Child Welfare Committee
and unless they comply with all the provisions of the Juvenile Justice Act, including
registration.

Having regard to the order passed herein, the contempt proceedings, which
have been initiated by the petitioner, are dropped. In the event, all the States have not
yet filed their status reports, the time for filing the same is extended till the next date.

We appreciate the efforts of the petitioner-organisation, Mr. H.S. Phoolka,
learned counsel appearing on behalf of the petitioner, all the other counsel, who have
appeared in this matter on behalf of the different Authorities, including NALSA and the
National Human Rights Commission, and we hope that such interest will continue to
subsist hereafter.

Let this matter be listied agairl “after three months.

[ALTAMAS KABIR]

......................... J.
[VIKRAMAJIT SEN]

......................... J.
[S.A. BOBDE]

New Delhi,
May 10, 2013.
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) No.51 OF 2006

Bachpan Bachao Andolan ... Petitioner
Versus
Union of India & Others ... Respondents

JUDGMENT

Dalveer Bhandari, J.

1.

This petition has been filed in public interest under Article 32 of the Constitution
in the wake of serious violations and abuse of children who are forcefully
detained in circuses, in many instances, without any access to their families
under extreme inhuman conditions. There are instances of sexual abuse on a
daily basis, physical abuse as well as emotional abuse. The children are deprived
of basic human needs of food and water.

It is stated in the petition that the petitioner has filed this petition following a
series of incidents where the petitioner came in contact with many children who
were trafficked into performing in circuses. The petitioner found that circus is
one of the ancient forms of indigenous entertainment in the world, with humans
having a major role to play. However, the activities that are undertaken in these
circuses deprive the artists especially children of their basic fundamental rights.
Most of them are trafficked from some poverty-stricken areas of Nepal as well
as from backward districts of India. The outside world has no meaning for them.
There is no life beyond the circus campus. Once they enter into the circuses,
they are confined to the circus arena, with no freedom of mobility and choice.
They are entrapped into the world of circuses for the rest of their lives, leading
a vagrant tunnelled existence away from the hub of society, which is tiresome,
claustrophobic and dependent on vicissitudes.

It is submitted that the petitioner is engaged in a social movement for the
emancipation of children in exploitative labour, bondage and servitude. Bachpan
Bachao Andolan has been able to liberate thousands of children with the help of
the judiciary and the executive as well as through persuasion, social mobilization
and education.

Itis submitted that for the first time the petitioner came to know about the plight
of children in Indian circuses way back in 1996. At that time, the petitioner had
rescued 18 girls from a circus performing in Vidisha District of Madhya Pradesh.
This was possible after a complaint made by a 12 year old girl, who managed
to escape from the circus premises. Her complaint was that she and several
other Nepalese girls had been trafficked and forced to stay and perform in the
circus where they were being sexually abused and were kept in most inhuman
conditions.

Following this incident, an organised attempt was made by the petitioner to
understand and learn more about the problem of child labour in Indian Circuses
and how to eradicate the same. This began in July 2002 with the initiation of a
research on the problem of child labour in Indian circuses. The findings in the
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abovementioned research were compiled in a report termed “Eliminating Child
Labour from Indian Circuses”.

Once all the above facts and figures were established, the petitioner decided
to implement a multi-pronged strategy to eradicate the practice of employing
children in Indian circuses. Simultaneously, preparations were made to put
across the problem in front of circus owners to make them aware of the moral
and legal questions pertaining to the use of children in circuses. The petitioner
initiated a dialogue with all the major circus owners and appealed to them to stop
trafficking, bondage, Child labour and other violations of child rights. The Indian
Circus Federation (for short ‘I.C.F’) responded positively but ironically this body
has a very thin representation from the circus industry with approximately less
than 10% of the big circuses and probably less than 20% of all the circuses were
members of this Federation.

It is submitted that the petitioner convened a meeting with the circus owners on
the 18th and 19th August, 2003 where a few owners under the umbrella of I.C.F.
agreed to make a declaration that there shall be no further use of children in the
circuses in India and a full list of the children employed by them will be provided
to the petitioner and that they would voluntarily phase out all the children from
their circuses in a time bound manner. It was also decided that the petitioner
and its partner Non-Governmental Organizations (for short, NGOs) in Nepal will
help in repatriation and rehabilitation of liberated children.

The petitioner submitted that since the I.C.F. does not have enough influence
even on its own members, the agreement did not get implemented. However,
the petitioner kept on receiving information and complaints from several
parents through the NGOs working in Nepal. The petitioner sent the staff of
his organization to cross-check and reconfirm the facts in Bhairawa, Hetauda
in Nepal and Siliguri in India and found that organized crime of trafficking of
children for Indian circuses, particularly from Nepal is rampant. In February and
March, 2004, the petitioner received complaints from many Nepalese parents
whose children have been trapped in circuses for more than 10 years and had
never been allowed to meet them on one pretext or the other even after repeated
requests to the circus owners. Majority of the complaints were for the children
in the Great Indian circus (a non-federation circus) which was found to be
located in Palakkad, Kerala. In June, 2004, the petitioner came to know through
credible NGOs and individuals working in Hetauda, Nepal that the daughters of
11 parents were trapped into Great Roman Circus in India. The petitioner has
since then conducted several studies and interviews with various people who
are engaged in circus.

The petitioner further found that life of these children begins at dawn with
training instructors’ shouting abuses, merciless beatings and two biscuits and a
cup of tea. After 3 to 5 shows and of lot of pervert comments of the crowds, the
young girls are allowed to go back to their tents around midnight. Even then,
life might have something else in store, depending upon the nature and mood
swings of the circus owners and managers. If any child complains about the
inadequate amount of food or the leaking tent in the rain or if a child is scared
on the rope while performing the trapeze, he/she is scolded and maltreated by
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10.

11.

12.

13.

14.

15.

the managers or employers and sometimes even caned on one pretext or the
other.

There are no labour or any welfare laws, which protect the rights of these
children. Children are frequently physically, emotionally and sexually abused
in these places. The most appalling aspect is that there is no direct legislation,
which is vested with powers to deal with the problems of the children who are
trafficked into these circuses. The Police, Labour Department or any other State
Agency is not prepared to deal with the issue of trafficking of girls from Nepal
holding them in bondage and unlawful confinement. There is perpetual sexual
harassment, violation of the Juvenile Justice Act and all International treaties
and Conventions related to Human Rights and Child Rights where India is a
signatory.

The petitioner submitted that this Court in the case of N.R. Nair & Others v.
Union of India & Others (2001) 6 SCC 84 upheld the rights of animals who are
being made to perform in these circuses after understanding their plight. The
situation of children in circuses is no different if not worse.

The petitioner has made various attempts to regulate and improve the conditions
of childrenin circusesincluding engaging the circus owners association. However,
none of them have derived good results. It is categorically submitted that the
petitioner does not want the circuses to be completely banned or prohibited but
there is a strong need to regulate this as any other industry including ensuring
safety and other welfare measures of all those who are working in circuses,
particularly the children. Almost all the circuses employ at least 50 persons and
therefore a large number of labour laws should be applied.

The petitioner seeks application of the provisions of the Juvenile Justice
(Care and Protection of Children) Act, 2000 and also suggests that intra-state
trafficking of young children, their bondage and forcible confinements, regular
sexual harassment and abuses should be made cognizable offences under
the Indian Penal Code as well as under section 31 of the Juvenile Justice Act.
Children Welfare Committees under the Juvenile Justice (Care and Protection of
Children) Act, 2000 should be empowered to award compensation to all those
victims rescued from the circuses with a time bound rehabilitation packages
and the State Government to create a fund of the same.

Mostly, these children are sold to the circus owners either by the agents or their
relatives or sometimes the poor parents are lured into the web by promising
high salaries, luxurious life etc. However, some exceptional circuses were also
found (only 4) that treated their employees marginally better and allowed them
to avail the privilege of limited movement outside the circus campus for limited
time, but child labour was prevalent in these circuses as well and artists were
not given minimum wages.

The petitioner has complained about living and working conditions of the
children and has enumerated the following broad categories which are setout as
under:

i. Insufficient Space
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iii)

In almostall the circuses visited by the research team, the living conditions
were quite similar, but nonetheless deplorable. There are separate
sleeping arrangements for males and females, with the Company Girls
segregated from the rest of the circus troupe by a boundary. There are also
separate tents for the families working in the circuses. Usually 5 to10 and
sometimes even more people are crammed into a single tent, thus most of
the child artists complain of insufficient space and lack of personal space
and privacy.

Meals

Most of the circuses provide two meals - lunch and dinner to the artists
and tea also two times from the canteen run by the management. The
quantity and quality of the food is variable, depending on the management.
Most often, the food is inadequate to satisfy the appetite of young growing
children.

Sleep Timings

Sleep timings are also very erratic, depending upon the nature of the work
being performed by the child artists, though on a general trend most go
to bed at midnight after the last show is over,; to be woken up at dawn for
practise.

Poor Sanitation

There are no proper toilets and bathrooms. Make-shift toilets are created
on the circus ground near the tents and all the company girls have to
share it and the stench around them is unbearable. In general, condition
of sanitation in circuses is most pathetic. It also precipitates unhygienic
conditions that could lead to diseases. Invariably all the artists voiced
their dissatisfaction on the issue of sanitation and hygiene.

No Health Care Personnel

Another important issue concerning the artists is the lack of any health
care personnel to look into their day-to-day health care needs as well
as the accidents that are so common in the circuses. The manger or the
keeper usually provides medication for common ailments such as fever,
cold etc. and looks into the first-aid needs of the artists. For a serious
medical condition or an accident during training or performance, the
trainer or the manager usually accompanies the patient to the nearest
medical help. The management bears the charges of the treatment during
that time, but later deducts it from the salary of the incumbent. However,
some managements do bear the medical bill of the artists if a mishap
occurs during the performance or training.

Overall, it can be said that the living conditions inside the premises of
the circus arena are squalid and deplorable, with no facilities and basic
amenities being provided to the circus artists, not even proper sanitation.

High Risk Factor
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vii)

viii)

Nature of the activities in circuses is such that the risk factor for the
artists is very high as accidents and mishaps during practise sessions and
shows are common phenomenon. On top of that, there are no health care
personnel employed by the circuses to look into the health care needs
of the artists, even at the time of emergency. It was found that the lives
of the children was endangered due to the risk factor involved in the
circuses, especially those who were involved in items like ring of death,
well of death, sword items, rope dance etc. They constituted 10% of the
total number of children. Rest 60% fell in the medium risk category while
30% were not involved in any risky items. Moreover, some circuses either
fail to or are ignorant about taking the necessary precautions, which
further heightens the risk involved. In fact, the research team witnessed
an accident while visiting one of the circuses.

Remuneration

Besides paying meagre salaries to the children, the management of some
circuses holds back the salaries of the children saying that they would be
paid only to their parents when they visit them, which rarely happens.
Salary accounts are often manipulated and the loss due to accidents or
mishaps is not compensated.

Bound by Contract

The child artists are brought to the circuses to be contracted for 3 to 10
years and once the contract is signed/agreed upon by the parents or
guardians of the children, these young ignorant children are bound and
indebted to the circus management and are unable to break away from
the circus, even if they are discontented with their lives in the circus.

Daily Routine hindering their All-round Development

In the circus, their daily routine starts with practising even before the
sunrise (rigorous training session initially) mostly accompanied with
verbal and physical abuse and harsh physical punishments at times, for the
slightest error or no error at all. From afternoon onwards until midnight,
they are on the stage, performing and enthralling the audience with their
vivacity and wit. They cannot share their agony and grievances or raise
their voice against the torturous life they are forced to lead. For them,
there is no education, no play, no recreation and their life is confined to
the circuses without any exposure to the outside world. All this prohibits
them from knowing the other opportunities available, as they are aware
of and are exposed to just one aspect of life, that is the aspect they see in
the circuses they work in. Due to the cruel and inhuman attitude of the
management in some circuses, which imposes restrictions on the children
for meeting their folks, and also due to the traveling nature of the troupe,
most of the children end up losing contact with their parents, especially
those across the border or residing at far off places even within the
country. And those fortunate few, who get a chance to meet their parents,
do so once or twice a year, either when their parents visit or when they
are allowed to go home. Consequently, they are exposed to a world which
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16.

17.

18.

19.

hinders their psychological, spiritual and socio-economic development,
with no knowledge of their rights, duties and scope for a better future
and thus, are left with no other option but to continue working in the
circuses for the rest of their lives. Instability in life, due to the circus’s
nomadic existence, makes it difficult for them to pursue formal education,
resulting in a large number of illiterate children and adults in circuses.

The employment of the children in circus involves many legal complications and
in that respect major complications are as under:

1. Deprivation of the children from getting educated thereby violates their
fundamental right for education enshrined under Article 21A of the
Constitution.

2. Deprivation of the child from playing and expression of thoughts and

feelings, thereby violating the fundamental right to freedom of expression.
Competency to enter into contract for working in circus.

4, Violation of statutory provisions of law like Employment of Children’s
Act, 1938, The Children (Placing of Labour) Act, 1933, The Child Labour
(Prohibition and Regulation) Act, 1986, Minimum Wages Act, 1976, The
Prevention of Immoral Traffic Act, Equal Remuneration Act, 1976 and
Rules made thereunder and the Bonded Labour System (abolition) Act,
1976 read with rules made their under, the Factories Act, 1948, Motor
Transport Workers Act, 1961 etc.

5. Existing labour laws and legitimacy of contracts of employment for
children.

6. The legitimacy of contracts of employment for children and working
conditions.

The petitioner has given innumerable instances in the petition of abuse of
children in the circuses. All those instances demonstrate under what horrible
and inhumane conditions the children have to perform in the circuses.

The experiences of the petitioner are only a scratch on the surface and there
are many children who are being trafficked regularly into circuses. While it is
not the case of the petitioner that circuses should be completely banned and
prohibited, there is a strong need to regulate this as any other industry including
ensuring safety gears and other measures as are done in other countries.

The petitioner has filed the petition with the following prayers:

1. Issue a writ of mandamus or any other appropriate writ, order or
direction, directing the respondents to frame appropriate guidelines for
the persons engaged in circuses;

2. Issue a writ of mandamus or any other appropriate writ, order or
direction directing the respondents to conduct simultaneous raids in all
the circuses by CBI to liberate the children and to check the gross violation
of all fundamental rights of the children;
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20.

21.

22.

[ssue a writ of mandamus or any other appropriate writ order or direction
to appoint special forces in the borders to ensure action and to check on
the cross border trafficking;

Issue a writ of mandamus or any other writ order or direction applying
the provisions of the Juvenile Justice (Care and Protection of Children) Act,
2000 and make intra-state trafficking of young children, their bondage and
forcible confinements, regular sexual harassments and abuses cognizable
offences under the Indian Penal Code as well as under section 31 of the
Juvenile Justice Act.

Issue a writ of mandamus or any other appropriate writ order or direction
to empower child welfare committee under the Juvenile Justice (Care
and Protection of Children) Act, 2000 to award compensation may be
awarded to all those victims rescued from the circuses with a time bound
rehabilitation package and the State Government to create a fund for the
same;

Issue a writ of mandamus or any other appropriate writ order or direction
tolayoutaclearsetofguidelinesprohibitingthe employment/engagement
of children up to the age of 18 years in any form in the circuses.

This court issued notices to the Union of India and other States and Union
Territories. Replies have been filed on behalf of various States and the Union
Territories.

Shri Gopal Subramanium, the learned Solicitor General appearing for the Union
of India has filed written submissions with the heading “The Indian Child :
India’s Eternal Hope and Future”.

Learned Solicitor General has broadened the scope of this petition and has tried
to deal with the problem of children trafficking. He submitted that:

1.

Trafficking in human beings is not a new phenomenon. Women, children
and men have been captured, bought and sold in market places for
centuries. Human trafficking is one of the most lucrative criminal
activities. Estimates of the United Nations state that 1 to 4 million people
are trafficked worldwide each year. Trafficking in women and children is
an operation which is worth more than $ 10 billion annually. The NHRC
Committee on Missing Children has the following statistics to offer:-

a. 12.6 million (Governmental sources) to 100 million (unofficial
sources) stated to be child labour;

b. 44,000 children are reported missing annually, of which 11,000
get traced;

C. About 200 girls and women enter prostitution daily, of which 20%
are below 15 years of age.

International conventions exist to punish and suppress trafficking
especially women and children. (Refer: UN Protocol to Prevent, Suppress
and Punish Trafficking in Persons also referred as the PALERMO Protocol
on Trafficking). Trafficking is now defined as an organized crime and a
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crime against humanity. The convention being an international convention
is limited to cross border trafficking but does not address trafficking
within the country. The definition of trafficking is significant:-

«

..... The recruitment, transportation, transfer, harboring or
receipt of persons by means of threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of
exploitation....”.

3. Exploitation shall include ata minimum, the exploitation of the prostitutes
of others or other forms of sexual exploitation, forced labour or service,
slavery or practices similar to slavery, servitude or the removal of organs.

4. It is submitted that children under 18 years of age cannot give valid
consent. It is further submitted that any recruitment, transportation,
transfer, harbouring or receipt of children for the purpose of exploitation
is a form of trafficking regardless of the means used. Three significant
elements constitute trafficking:-

The action involving recruitment and transportation;

b. The means employed such as force, coercion, fraud or deception
including abuse of power and bribes; and
C. The purpose being exploitation including prostitution.
5. Internationally, there is a working definition of child trafficking. The

working definition is clear because it incorporates the above three
elements. In June 2001, India has adopted the PALERMO Protocol to
evolve its working definition of child trafficking.

6. The forms and purposes of child trafficking may be:-

a. Bonded labour;

b. Domestic work;

C. Agricultural labour;

d. Employment in construction activity;

e. Carpet industry;

f. Garment industry

8. Fish/Shrimp Export;

h. Other sites of work in the formal and informal economy.
7. Trafficking can also be for illegal activities such as:-

a. Begging;

b. Organ trade;
C. Drug peddling and smuggling;
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23.

10.

11.

Trafficking can be for sexual exploitation, i.e.

a. Forced prostitution;
b. Socially and religiously sanctified forms of prostitution;
C. Sex tourism;

d. Pornography;
Child trafficking can be to aid entertainment in sports:-
a. Circus/dance troupes;

b. Camel jockeying;

Trafficking can be for and through marriage. Trafficking can be for and
through adoption. It is submitted that intervention is possible in cases
of child trafficking only if fundamental principles are kept in mind. The
fundamental principles are the following:-

a. The child has to perform to the best of his ability. The growth of
a child to its potential fulfillment is the fundamental guarantee of
civilization;

b. Empathy for troubled children by adopting non-discriminatory
and attitudes free of bias;

C. Children must be protected in terms of well-being under all
circumstances;

d. Right to freedom from all forms of exploitation is a fundamental
right;

e. Confidentiality of the child in respect of the child’s privacy must

be maintained;

f. Trafficking is an organized crime which could have multiple
partners including syndicates.

Interventionmustbeajointinitiativeofgovernmentand non-governmental
organizations which can be, in some cases, potential partners. An effective
intervention must in all circumstances lead to effective and enduring
protection of children from exploitation, abuse and violence.

According to the Solicitor General it is the bounden duty of the police to discharge
its obligation. He submitted that the following guidelines should be mandated:

1.

ii.

1il.

Care must be taken to ensure the confidentiality of the child and due
protection must be given to her/him as a witness;

The detailed interview of the victim should be done preferably by crisis
intervention centres/members of the Child Welfare Committee under
the Juvenile Justice Act. There should be adequate breaks and intervals
during the interview with a child victim;

If the police employ a child friendly approach to the entire investigation,
the possibility of getting all relevant information gets higher. This can
be done by having a supportive environment for the child at the police
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station wherein attention is paid to his needs. This can be done at the
police station itself or at any other place comanaged by police any NGO/
CBO. Support persons for the child should be contacted and in their
absence, any civil society group working with/for children or members
of CWC (whoever the child feels comfortable with) could be asked to the
present;

iv. Due care must be maintained to attend the issues like interpreters,
translators, record maintaining personnel, audio-video recording
possibilities etc.;

V. As far as possible, the same investigation officer must follow up the case
from investigation stage to the trial stage;

Vi. There should be provision of good and water as well as toilet facilities for
the child in the police station and the hospital;

vii. No child should be kept in a Police Station;

viii.  Where a special juvenile police unit or a police officer has been designated
to deal with crimes against children and crimes committed by children,
cases relating to children must be reported by such officer to the Juvenile
Justice Board or the child welfare committee or the child line or an NGO
as the case may be.

[tissubmitted that Articles 23,39,14 and 21 of the Constitution of India guarantee
every child to be freed from exploitation of any form. Article 23 prohibits traffic
in human beings, ‘beggar’ and other forms of forced labour.

Force, assault, confinement can be dealt with under sections 319 to 329
for simple and grievous hurt, sections 339 to 346 for wrongful restraint and
wrongful confinement; sections 350 to 351 for criminal force and criminal
assault; section 370 for import, export, removal, disposing/accepting, receiving,
detaining of any person as a slave; section 361 to 363 kidnapping and abduction;
section 365 for kidnapping, abduction for wrongful confinement; section 367
for kidnapping, abduction for slavery or to subject a person to grievous injury;
sections 41, 416, 420 for fraud, cheating by personation; sections 465, 466, 468
and 471 for forgery and using forged documents as genuine; section 503 and 506
for criminal intimidation. It is submitted that a direction must be issued to the
Commissioner of Police, Delhi and the State Governments and Union Territories
that their police force are required to be sensitized to the above provisions while
dealing with safety and freedom of children.

The Juvenile Justice (Care and Protection of Children) Act, 2000 was amended
in 2006 by Act 33 of 2006. It is a special legislation for children and defines
children as ‘a person upto the age of 18 years’. The Juvenile Justice Act is build
upon a model which addresses both children who need care and those who are
in conflict with law.

According to the learned Solicitor General, the Goa Children’s Act, 2003 must
be viewed as a model legislation. He submitted that not only does it define
child trafficking but also seeks to provide punishment for abuse and assault of
children through child trafficking for different purposes such as labour, sale of
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body parts, organs, adoption, sexual offences of pedophilia, child prostitution,
child pornography and child sex tourism. All state authorities such as airport
authorities, border police, railway police, traffic police, hotel owners are made
responsible under the law for protection of children and for reporting offences
against children. It is submitted that until a suitable legislation is enacted,
directions of a preventive nature may be issued against the police authorities in
all States to protect the rights of children.

Learned Solicitor General submitted that there is blatant violation of Child
Labour (Prohibition and Regulation) Act, 1986, Children Pledging of Labour Act,
1933, the Bonded Labour System Abolition Act, 1976, the Factories Act, 1948,
the Plantation Labour Act, 1951, the Mines Act, 1952, the Merchant Shipping
Act, 1958, the Apprentices Act, 1961, the Motor Transport Workers Act, 1961,
the Bidi and Cigar Workers (Conditions of Employment) Act, 1966, the West
Bengal Shops and Establishment Act, 1963.

Learned Solicitor General submitted that each State Government must constitute
committees for the purpose of preventing child labour. It is submitted that there
should be an apex committee constituted by each State Government with the
following:

(a)  The Chief Secretary of the State;

(b)  Secretary incharge of Child and Women Development;

(c)  Director of Health and Family Welfare;

(d) Commissioner of Police of the State;

(e)  Two Psychiatrists to be nominated by the Indian Psychiatric Society.

The State Government with the assistance of the said committee by a transparent
process will constitute committees for each district consisting of health workers,
police personnel, factory inspectors and people from the civil society/NGO.
The committee will be able to inspect and determine whether there is forced
employment of children.

All dhabas/restaurants must be prohibited from employing children. It is
necessary that this stipulation which already exists must be effectively enforced.

Learned Solicitor General submitted that in the Ministry of Family Welfare and
Child Development, a division needs to be created to deal with issues arising out
of dissemination of publications which are harmful to young persons, publishing
pornographic material in electronic form as well as the enforcement of section
293 of the Penal Code. It is submitted that a further research study must be
undertaken on the efficacy of the provisions of the Young Persons Harmful
Publications Act, 1956, Section 67 of the Information Technology Act, 2000 and
Section 293 of the Penal Code.

The Transplantation of Human Organ Act, 1994 makes removal of human organs
without authority and commercial dealing in human organs criminally liable.

In a brilliant study undertaken by the Government of Indian in coordination
with UNICEF, areas relating to trafficking have been acknowledged. It is
submitted that the central government acknowledges the increasing prevalence
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of trafficking for the purpose of commercial sexual exploitation of children. In a
study! published by the Department of women and child development, Ministry

Human Resource Development, Govt. of India, the objectives were:-

a)
b)

To obtain a better understanding of rescue and rehabilitation processes;

To gain a more complete understanding of the involvement of the state,
the judiciary, law enforcement agencies, and NGOs engaged in rescue and
rehabilitation;

To make recommendations on the need for developing guidelines for
rescue and rehabilitation. These guidelines should represent a common
denominator of nationally agreed standards in this area as well as take

regional variations into account.

The following statistics are alarming:-

i)

ii)

iii)

iv)

There are an estimated two million children, aged between 5 and 15,
forced into CSE around the world;

Girls between the ages of 10 and 14 years are most vulnerable;

15% of commercial sexual workers in India are believed to be below 15
years old and 25% are estimated to be between the ages of 15 and 18;

500,000 children worldwide are forced into this profession every year.

Itis submitted that the report dealt with cross border trafficking in the following
way:-

“Research on cross-border trafficking has indicated that
5000-7000 young Nepali girls were trafficked into India annually.
This research also highlighted the fact that in the last decade, the
average age of the trafficked girl has steadily fallen from 14 to 16
years to 10 to 14 years. These findings are supported by studies
conducted by Human Rights Watch - Asia in 1995, which stated
that the average age of Nepali girls trafficked into India dropped
from 14 to 16 years in the 1980s to 10 to 14 years in 1991
despite the introduction of laws designed to combat trafficking of
minors. Ghosh’s study estimated that Nepali children constitute
20 per cent (40,000) of the approximately 2,00,000 Nepalese
commercial sexual workers in India. Young girls are trafficked
from economically depressed neighbourhoods in Nepal and
Bangladesh to the major prostitution centres in Delhi, Mumbai
and Calcutta. Social workers have reported encountering children
as young as nine in Kamathipura, a red light area in Mumbai.”

The promise of marriage, employment is often used for luring young children
into sexual trade. The report also talks about the trafficking of children in urban
brothels and the regional variations. The report describes how trafficking is
undertaken.

Rescue and Rehabilitation of Child Victims Trafficked for Commercial Sexual Exploitation, a Report of by

UNICEF.
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Trafficking in women and children has become an increasingly lucrative
business especially since the risk of being prosecuted is vey low. Women and
children do not usually come to the brothels on their own will, but are brought
through highly systematic, organized and illegal trafficking networks run by
experienced individuals who buy, transport and sell children into prostitution.
Traffickers tend to work in groups and children being trafficked often change
hands to ensure that neither the trafficker nor the child gets caught during
transit. Different groups of traffickers include gang members, police, pimps and
even politicians, all working as a nexus. Trafficking networks are well organized
and have linkages both within the country and in the neighbouring countries.
Most traffickers are men. The role of women in this business is restricted to
recruitment at the brothels.

The typical profile of a trafficker is a man in his twenties or thirties or a woman
in her thirties or forties who have travelled the route to the city several times
and know the hotels to stay in and the brokers to contact. They frequently
work in groups of two or more. Male and female traffickers are sometimes
referred to as dalals and dalalis (commission agents) respectively and are either
employed by a brothel owner directly or operate independently. Often collusion
of family members forms an integral part of trafficking with uncles, cousins and
stepfathers acting as trafficking agents. In March, 1994 Human Rights Watch
Asia interviewed several trafficked victims of whom six were trafficked into
India from Nepal with the help of close family friends or relatives. In each case,
the victim complained of deception.

The Suppression of Immoral Trafficking Act was enacted after the Geneva
Convention on Immoral Trafficking of Women and Children was signed by India
in 1956. In order to have data on the success of rehabilitation strategies, delivery
points in rehabilitation strategy would have to be strengthened as would be
seen in the later parts of this report. It is submitted that a trafficker never blows
the gaff. It is done in silence and quiet. It becomes necessary to involve police
authorities by means of acute sensitization to a realm of illegality. Therefore,
there has to be a special initiative taken by police with reference to children.

The Central Government has evolved the national plan of action to combat
trafficking and commercial sexual exploitation of women and children in 1998.

[tis submitted that there has now been a very careful realization that the plan for
rescue and rehabilitation must be through a conceptual map. The said map gives
a very good indication of the initiatives and possibly its positive and negative
outcomes.

Learned Solicitor General submitted that a trafficked child can be brought before
the Magistrate under two circumstances:

a) when the raid/search or removal takes place by a police action under
section 15 of the ITPA or when the Magistrate herself/himself passes
rescue orders;

b) the trafficked child can also be brought before the Magistrate as an
accused under section 8A and 8B of the ITPA.
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The following directions are necessary:-

d.

Every Magistrate before whom a child is brought must be conscious of the
provisions of the Juvenile Justice (Care and Protection of Children) Act,
2000;

He must find out whether the child is below the age of 18 years;
If it is so, he cannot be accused of an offence under section 7 or 8 of ITPA;
The child will then have to be protected under Juvenile Justice Authority;

The Magistrate has a responsibility to ascertain and confirm that the
person produced before her or him is a child by accurate medical
examination;

The definition of a child in section 2K means a juvenile or a child as a
person who has not completed 18 years of age;

Once the age test is passed under section 17(2) establishes that the child
is a child/minor less than 18 years of age, the Magistrate/Sessions Judge
while framing charges must also take into account whether any offences
have been committed under sections 342, 366, 3664, 366B, 367, 368,
370, 371, 372, 373, 375 and if so, he or she must also frame charges
additionally;

The child should be considered as a child in the protection of the Child
Welfare Act.

The child should be handed over to the Child Welfare Committee to take
care of the child. The performance of the Child Welfare Committees must
be reviewed by the High Court with a committee of not less than three
Hon'ble Judges and two psychiatrists;

A child must not be charged with any offence under the ITPA or IPC;

A minor trafficked victim must be classified as a child in need of care
and protection. Further, the Magistrate must also order for intermediate
custody of minor under section 17(3) of the ITPA, 1956;

There should not be any joint proceedings of a juvenile and a person who
is not a juvenile on account of section 18 of the Juvenile Justice (Care and
Protection) Act, 2002;

It is necessary that Courts must be directed that the same lawyer must
not represent the trafficker as well as the trafficked minor;

Evidence of child should be taken in camera. Courts must protect the
dignity of children. The children’s best interest should be the priority.

Learned Solicitor General submitted that Child Welfare Committees are
empowered committees under section 31(1) of the Juvenile Justice Act. However,
the standards employed by the Child Welfare Committees are not the same
across the country. In order to set up uniform standards, the direction relating to
review of Child Welfare Committees must be re-examined. All Superintendents
of Jail must report upon a review within 15 days from today whether any person
who is a child is in custody of the jail, if so, the said person must be produced
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immediately before the Magistrate empowered to try offences under the Juvenile
Justice (Care and protection) Act, 2000. The said Magistrate must set out a report
in relation to the circumstances under which such a child has been lodged in jail
to the Chief Justice of the concerned High Court. Thereafter the High Court may
forward a report to this Court for passing of appropriate orders in relation to the
welfare of the child.

Learned Solicitor General submitted that the power of rehabilitation is necessary.
The said power has been conferred under section 33(3) of the Juvenile Justice
(Care and Protection) Act, 2000. The said provision provides that:-

“..... After the completion of the enquiry if the Committee is of the
opinion that the said child has no family or ostensible support, it
may allow the child to remain in the children’s home or shelter
home till suitable rehabilitation is found for him or till he attains

»

the age of 18 years...."

It is further submitted that rehabilitation will be the measure of success of the
Juvenile Justice (Care and Protection) Act, 2000. Reintegration into society by
means of confident and assertive occupations leading to a sense of self-worth
will have to be devised. This requires innovative strategies and not any high
flown claims to social development.

The Juvenile Welfare Board will have no competence to deal with cases of
children who are in prostitution or have been trafficked. Such children are to
be considered as children in need of care and protection. However, in states
where the Child Welfare committees have not been constituted, these matters
should be referred to the Juvenile Welfare Board. It is submitted that the book
on Trafficking in Women and Children in India edited by Shanker Sen along with
P.M. Nair, IPS is a useful document. In a report called “Abolition of Child Labour
in India” submitted by the NCPCR to the planning commission, certain useful
perspectives are to be found.

It is submitted that India is home to 19% of world’s children. More than one-
third of the country’s population around 440 million is below 18 years. India’s
children are India’s future. They are the harbingers of growth, potential
fulfillment, change, dynamism, innovation, creativity. It is necessary that for
a healthy future, we must protect, educate and develop the child population
so that their citizenry is productive. Resources must be invested in children
proportionate to their huge population.

As far as the total expenditure on children in 2005-2006 is concerned, it was
3.86% and in 2006-2007 it was increased to 4.91%. It is highly inadequate
looking to the population of children.

In a report submitted by the Ministry of Women and Child Development,
40% of India’s children have been declared to be vulnerable or experiencing
difficult circumstances. They are entitled to special protection under Articles
14, 15, 16,17, 21, 23 and 24 of the Constitution. The concerns of child and the
paradigm of child rights have been addressed suitably in various international
conventions and standards on child protection including the UN Convention on
the Rights of the Child (UNCRC), 1989, the UN Standard Minimum Rules for the
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Administration of Juvenile Justice (the Beijing Rules), 1985, the UN Rules for the
Protection of Juveniles Deprived of their Liberty, 1990, the Hague Convention
on Inter Country Adoption, 1993. India has ratified the UN Convention on the
Rights of the Child in 1992. The Convention inter alia prescribes standards to be
adhered by all state parties in securing the best interest of the child.

Learned Solicitor General submitted that the millennium development goals
cannot be secured unless child protection is an integral part of programmes,
strategies and plans for their achievement. The newly constituted Ministry of
Women and Child Development has rightly remarked that child protection is an
essential part of the country’s strategy to place ‘Development of the child at the
Centre of the 11th Plan’ The National Plan of Action for Children articulates a
rights agenda for the development of children.

Learned Solicitor General further submitted that the existing child protection
mechanisms have to be first noticed. The delivery points however need to
be strengthened. To review the delivery of these programmes, there must be
nodal agencies. Points of responsibility have to be identified and strengthened.
The programme for juvenile justice is to enable children in need of care and
protection and those in conflict with law to be secured. The central governments
provide financial assistance to the state governments/UT administrations for
establishment and maintenance of various homes, salary of staff, food, and
clothing for children in need of care and protection of juveniles in conflict with
law. Financial assistance is based on proposals submitted by States on a 50:50
cost sharing basis.

It is submitted by the learned Solicitor General that in order to give effect to
the programme for juvenile justice, it is necessary that nodal points have to be
identified. The child welfare committee is one such body, but it is necessary
that the working of the child welfare committee must be overseen by either the
Executive Chairman of the Legal Services Authority or by the High Court itself. It
is also necessary that the financial assistance being provided for children in need
and care must result in tangible results to the children whose future is sought
to be rehabilitated. For that purpose, it is appropriate that a Court monitored
mechanism is established. For every juvenile home, a District Judge or a Judge
nominated by the Chief Justice of the High Court should be a visitor. There must
be periodic internal reports which are given to the High Court and just as in
case of prisons, juvenile homes must be monitored by courts and their living
conditions must also be carefully examined.

[tisalso submitted by the learned Solicitor General that the point of responsibility
for overseeing the conditions in the juvenile home must also be shared by
the District Magistrate of each district. It is necessary that there should be
dual reporting - one to the Judicial Section of the High Court; and the other
to the District Magistracy and onwards to the State Government. Each State
Government must open a Juvenile Justice Cell which will receive periodic reports
of juvenile homes, the number of children, the status of children, the manner of
rehabilitation and the current status. The State Government must also ensure
that therapeutic help as well as psychiatric assistance wherever necessary is
offered to the juveniles on a top priority basis. District Collectors must submit
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their reports to the Secretary of the Department concerned who in turn must
report to the Chief Secretary. The Chief Secretary must be constructively
responsible for the administration of the programme for juvenile justice and
also must supervise the monetary spending and the manner in which the money
spent has been duly accounted. Thus a certification programme for spending
monies based on central schemes must be introduced. This certification must be
by an independent authority that will ensure that the monies allocated have in
fact been spent for the benefit and welfare of the children. If the home is situated
within a panchayat area, then the chairman of the panchayat or the zila parishad
must be also made responsible for certifying that all the monies which were
intended for the home in terms of grants or subventions have been duly utilised.

[t is further submitted by the learned Solicitor General that the Integrated Child
Protection Programme for Street Children is also a scheme by which NGOs are
supposed to run 24 hour shelters and to provide food, clothing, shelter, non-
formal education, recreation, counseling, guidance and referral services for
children. Considering the vulnerability of the children, all NGOs must be directed
to be registered with the concerned Collector. There must be a database of every
NGO including details of all the functionaries of the NGO with full particulars
including their addresses. In order to enable the enrolment in schools of street
children, vocational training, occupational placement and to mobilize preventive
health services including reduction of drug and substance abuse, a nodal pointis
necessary. The nodal point must be either a Sub Divisional Magistrate/Executive
Magistrate whose work will be countersigned by a subordinate Judge appointed
by the District Judge of the District. Similarly, database must be maintained
in relation to the children, their parentage, present status and the present
condition of their educational qualifications and whether they are capable of
vocational training. It is important that occupational therapists must be able
to assess on the basis of modern IQ and aptitude tests about the way in which
such children can be taken forward to mainstream living by offering vocational
guidance. Offering children under difficult circumstances, relevant support is
an obligation and should not be a matter of charity fortuitousness in terms of
magnanimous dispensation.

Learned Solicitor General also gave suggestions as under:

Child-line services are provided for children in distress: These should be
catalogued and there should be a central registry which will provide information
about the status of the child-line services at the local level. It should be the
District Magistrate who must be responsible for the effect running of the child-
line service. All District Magistrates in the country must post on the website
their child-line service number and must give effective publicity to the services
available and invite members of civil society to report any child in distress at
numbers.

Shishu Griha to promote in-country adoption: Details of the working of the
said scheme need to be collected and a database must be maintained in respect
of orphans/ abandoned / destitute infants or children upto 6 years. The adoptive
parents must be obliged to give reports to the District Judge who will in turn
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examine whether the adoptive parents have taken care of the child failing which
adequate court-monitored measures may be necessary.

Schemes for working children in need of care and protection: This scheme
is very important. Children who are engaged as domestic labour, working at
roadside dhabas and mechanic shops have to be rescued and a bridge education
has to be provided including vocational training.

This must be undertaken again by identifiable points of responsibility. It is
necessary that an Executive Magistrate must be allocated a certain area to be
covered where children are rescued. This should be undertaken by a District
Magistrate dividing his district in suitable divisions where such Executive
Magistrates can rescue working children. They need to be rehabilitated. It is
important that rescue will be effective only when there is scope for rehabilitation.
It should not happen that in the name of rehabilitation children are put in
detention homes or remand homes. That would be an act of cruelty.

Learned Solicitor General further gave suggestions including Pilot Project to
combat the trafficking of women and children for commercial sexual exploitation
as under:

Pilot Project to combat the trafficking of women and children for
commercial sexual exploitation: This is a source and destination area for
providing care and protection to trafficked and sexually abused women and
children. Components of the scheme include networking with law enforcement
agencies, rescue operation, temporary shelter for the victims, repatriation to
hometown and legal services, etc.

Central Adoption Resource Agency (CARA): It is an autonomous body under
the Ministry of Women and Child Development to promote in-country adoption
and regulate inter-country adoption. CARA also helps both Indian and foreign
agencies involved in adoption of Indian children to function within a regulated
framework, so that such children are adopted legally through recognised
agencies and no exploitation takes place.

National Child Labour Project (NCLP) for rehabilitation of child labourers:
Under the Scheme, project societies at the district level are fully funded for
opening up of Special Schools/Rehabilitation centers provide non-formal
education, vocational training, supplementary nutrition, stipends, etc. to
children withdrawn from employment.

The Ministry of Women and Child Development has actually in an outstanding
report identified the shortcomings and gaps in existing child protection
institutions. The reasons for limitations in effective implementation of
programmes have been properly identified. The reasons are as follows:

Lack of Prevention: Policies, programmes and structures to prevent children
from falling into difficult circumstances are mostly lacking. This pertains both to
policies to strengthen and empower poor and vulnerable families to cope with
economic and social hardship and challenges and thus be able to take care of
their children, as well as to efforts to raise awareness of all India’s people on
child rights and child protection situation.
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Poor planning and coordination:

Poor implementation of existing laws and legislations;

Lack of linkages with essential lateral services for children, for example,
education, health, police, judiciary, services for the disabled etc;

No mapping has been done of the children in need of care and protection
or of the services available for them at the district, city and state levels;

Lack of coordination and convergence of programmes/services;

Weak supervision, monitoring and evaluation of the juvenile justice
system.

Services are negligible relative to the needs:

i)

vi)

vii)

Most of the children in need of care and protection, as well as their families
do not get any support and services;

Resources for child protection are meagre and their utilization is extremely
uneven across India;

Inadequate outreach and funding of existing programmes results in
marginal coverage even of children in extremely difficult situations;

Ongoing large scale rural urban migration creates an enormous variety
and number of problems related to social dislocation, severe lack of
shelter and rampant poverty, most of which are not addressed at all;

Lack of services addressing the issues like child marriage, female foeticide,
discrimination against the girl child, etc;

Little interventions for children affected by HIV/AIDs, drug abuse,
militancy, disasters (both manmade and natural), abused and exploited
children and children of vulnerable groups like commercial sex workers,
prisoners, migrant population and other socially vulnerable groups, etc;

Little interventions for children with special needs, particularly mentally
challenged children.

Poor infrastructure

i)
ii)
iii)

iv)

Structures mandated by legislation are often inadequate;
Lack of institutional infrastructure to deal with child protection;
Inadequate number of CWCs and ]]Bs.

Existing CWCs and J]Bs not provided with requisite facilities for their
efficient functioning, resulting in delayed enquiries and disposal of cases.

Inadequate human resources

i)

ii)

Inappropriate appointments to key child protection services leading to
inefficient and nonresponsive services;

Lack of training and capacity building of personnel working in the child
protection system;
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v)

Inadequate sensitization and capacity building of allied systems including
police, judiciary, health care professions, etc;

Lack of proactive involvement of the voluntary sectors in child protection
service delivery by the State UT Administrations;

Large number of vacancies in existing child protection institutions.

Serious service gaps

vi)

vii)

viii)

xi)
xii)
xiii)

xiv)

XV)

Improper use of institution in contravention to government guidelines;
Lack of support services to families at risk making children vulnerable;

Overbearingfocusoninstitutional (residential care) with non-institutional
(i.e. non-residential) services neglected;

Inter-state and Intra-state transfer of children especially for their
restoration to families no provided for in the existing schemes;

Lack of standards of care (accommodation, sanitation, leisure, food etc.)
in all institutions due to lower funding;

Lack of supervision and commitment to implement and monitor standards
of care in institutions;

Most 24-hour shelters do not provide all the basic facilities required,
especially availability of shelter, food and mainstream education;

Not all programmes address issues of drug abuse, HIV/AIDS and sexual
abuse related vulnerabilities of children;

None of the existing schemes address the needs of child beggars or
children used for begging;

Minimal use of non-institutional care options like adoption, foster care
and sponsorship to children without home and family ties;

No mechanism for child protection at community level or involvement of
communities and local bodies in programmes and services;

Serious services and infrastructure gaps leading to few adoptions;
Cumbersome and time consuming adoption services;

Lack of rehabilitation services for old children not adopted through
regular adoption processes;

Aftercare and rehabilitation programme for children above 18 years are
not available in all states, and where they do exist they are run as any
other institution under the JJ Act, 2000.

It is further submitted by the learned Solicitor General that the above needs
to be addressed by interventional orders of this Court in the exercise of its
extraordinary jurisdiction under the Constitution. Points of implementation
must be identified.

Learned Solicitor General further submitted that each State Government
must identify an officer who is responsible for implementation of schemes in
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relation to children. There must be a parallel linkage between a point of contact
of the Collectorate/Executive Administration with a point in Legal Aid i.e. the
Executive Chairman of the State Legal Services Authority and a point in the NGO
Sector/Civil Society. Similarly, points must be identified in each Zila Parishad
and Panchayat Samiti and Gram Panchayats. In fact, the Presiding Officers of
the gram Nyayalayas may also be encouraged to identify children who are
vulnerable and who need protection. The Integrated Child Protection Scheme is
presently in place. It seeks to institutionalize essential services and strengthen
structures; it seeks to enhance capacities at all levels; it seeks to create database
and knowledge base for child protection services; it needs to strengthen
child protection at family and community level. The guiding principles are
neatly formulated in this scheme. These must be implemented. The adoption
programme will be governed by the following guiding principles:

i. Best interest of the child is paramount;

ii. Institutionalization (e.g. placement into residential care) of the child
should be for the shortest possible period of time;

iii. All attempts should be made to find a suitable Indian family within the
district, state or country;

iv. The child shall be offered for inter-country adoption only after all
possibilities for national adoption, or other forms of family based
placement alternatives such as placement with relatives (kinship care),
sponsorship and foster care arrangements have been exhausted;

V. All institutions should disclose details about children in their care and
make sure that those free for adoption are filed and recorded with the
State Adoption Resource Agency (SARA) and CARA, with all supporting
documentation of authorization of such adoption from CWC;

vi. Inter-state coordination to match the list of Prospective Adoption Parents
(PAPs) with that of available children should be done by SARAs;

vii.  No birth mother/parent(s) should be forced/coerced to give up their
child for monetary or any other consideration;

viii. Adoption process from the beginning to end shall be completed in the
shortest possible time;

ix. Monitoring, regulating and promoting the concept and practice of ethical
adoptions in the country should be ensured;

X. Agencies involved in the adoption process should perform their duties in
a transparent manner, following rules of good governance and adhering
to the professional and ethical code of conduct. Those agencies shall be
reporting to and will be subject to rigorous auditing and supervision by
responsible State bodies.

The most outstanding feature of this scheme which needs to be implemented
on a full-time and firm basis is the government civil society partnership. This
will involve active involvement of the voluntary sector, research and training
institutions, law college students, advocacy groups and the corporate sector. It
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60.

61.

62.

63.

64.

65.

should be the duty of the Health Secretary of each state government including
under the chairmanship of the Health Secretary, Government of India to have
a blueprint for implementing the Government - Civil Society initiative. It is
necessary that there must be a 6- monthly strategy plan which must be prepared
by the state government and also by the central government in this regard.

The ICPS programmes are now brought under one umbrella and are as follows:

a) Care, support and rehabilitation services through child-line;
b) Open shelters for children in need in urban/semi-urban areas;
C) Family based non-institutional care through sponsorship, foster care,

adoption and aftercare.

[tis necessary that poor families must be discouraged from placing their children
into institutional care as a poverty coping measure. Institutionalized children
have to be re-integrated into families. The following portion of the sponsorship
scheme is relevant:-

“3.1Itis submitted that this can be monitored by a representative
of the Comptroller and Auditor General/Accountant General
of each State as well as the Health Secretary incharge of Child
Development in each State.”

The scheme shall provide support for foster care through the Sponsorship and
Foster Care Fund available with the District Child Protection Society. The Child
Welfare Committee either by itself or with the help of SAA, shall identify suitable
cases and order placement of the child in foster-care. Once the Child Welfare
Committee orders the placement of the child in foster care, a copy of the order
shall be marked to the DCPS for release of funds and to SAA for follow up and
monitoring. The SAA shall periodically report about the progress of the child of
the Child Welfare committee and DCPS.

In view of the directions suggested, the Child Welfare Committee must directly
come under the supervision of the District Judge/Judge of the High Court, it is
submitted that the above implementation must also be overseen by a Court-
monitored mechanism.

There must be an annual report by CARA. The said report must be scrutinized
by a Secretary incharge of family and social welfare. On 9th September, 2009, an
office memorandum was issued by the Ministry of Home Affairs.

The provisions of the Right of Children to Free and Compulsory Education Act,
2009 are material. By virtue of Section 3 of the Act, every child of the age of 6-14
years shall have a right to free and compulsory education in a neighbourhood
school till completion of elementary education. The Central Government has
notified the Actin the Gazette on 27th August, 2009 and the Act has been brought
into force with effect from 1st April, 2010. It may also be noted that Chapter
6 of the Act has special provisions for protection of the right of children. The
National Commission for Protection of Child Rights has already been constituted.
The said Commission now receives a statutory status by virtue of this Act. In
view of the performance of the present National Commission for Protection of
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67.

68.

Child Rights, which has taken pioneering efforts, it is expected that on a close
interface between the National Commission for Protection of Child Rights, the
State Governments and the Ministry of Women and Child Development, positive
outcomes should actually be worked out.

It is, therefore, necessary that a coordinated effort must be made by the three
agencies, namely, the Commission, the Ministry and the State Governments.
Learned Solicitor General submitted that the recommendations be implemented
by the concerned agencies. In the State/Union Territory, the responsibility must
be vast either on the Chief Secretary or a Secretary Incharge of Children, Women
and Family Welfare. It would be open to the State Government in appropriate
cases to nominate a special officer for the said purpose not lower than the
rank of a Secretary to the State Government. Each State must issue a circular
effectively indicating how the recommendations will be implemented. We accept
the submissions of the learned Solicitor General and direct that the said circular
shall be issued within 4 weeks from today and a compliance report be filed by
the Chief Secretary of each State to this Court.

From the above comprehensive submissions made by the learned Solicitor
General it is abundantly clear that the Government of India is fully aware about
the problems of children working in various places particularly in circuses. It
may be pertinent to mention that the right of children to free and compulsory
education has been made a fundamental right under Article 21A of the
Constitution Now every child of the age of 6 to 14 years has right to have free
education in neighbourhood school till elementary education.

We have carefully mentioned comprehensive submissions and suggestions given
by the learned Solicitor General and others. We plan to deal with the problem of
children’s exploitation systematically. In this order we are limiting our directions
regarding children working in the Indian Circuses. Consequently, we direct:

(i) In order to implement the fundamental right of the children under Article
21A it is imperative that the Central Government must issue suitable
notifications prohibiting the employment of children in circuses within
two months from today.

(i)  The respondents are directed to conduct simultaneous raids in all the
circuses to liberate the children and check the violation of fundamental
rights of the children. The rescued children be kept in the Care and
Protective Homes till they attain the age of 18 years.

(iii) The respondents are also directed to talk to the parents of the children
and in case they are willing to take their children back to their homes,
they may be directed to do so after proper verification.

(iv)  Therespondents are directed to frame proper scheme of rehabilitation of
rescued children from circuses.

(v)  We direct the Secretary of Ministry of Human Resources Development,
Department of Women and Child Development to file a comprehensive
affidavit of compliance within ten weeks.
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69.  This petition is directed to be listed for further directions on 19th July, 2011.

T AIVEER BHANDARD
(A.K. PATNAIK

New Delhi;

April 18,2011

aaa

Tt is by standing upy for the rights of girls and women that we truly

measure uh as mern’”’
- Yesmond Tt
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IN THE HIGH COURT OF DELHI AT NEW DELHI

WP (Crl.) No.82 of 2009
WP (Crl.) No.619 of 2002
With
WP (Crl.) No.879 of 2007

Reserved On: May 24, 2010.
Pronounced On: December 24, 2010.

1) WP (Crl.) No. 82 of 2009

BACHPAN BACHAO & ORS.... Petitioners
VERSUS
UNION OF INDIA & OTHERS... Respondent

Petitioner : Mr. H.S. Phoolka, Sr. Advocate with Ms. Sunita Tiwari, Advocate.
Resopondent : Mr. Pawan Sharma, Standing Counsel for the State.

Mr. Sachin Dutta with Mr. Sharig Mohammed and Ms. Poorva Nanawati, Advocates and
Mr. Baldev Malik, Advocate for the UOI.

Ms. Aparna Bhat with Ms. Madhulika M., Advocates for the DCFW.
Ms. Meera Bhatia, Adv. for Labour Department.
2) W.P. (Crl.) No.879 of 2007

SHRAMJEEVI MAHILA SAMITI. .. Petitioner
VERSUS
STATE & Others. . .Respondent

Petitioner : Mr. Colin Gonsalves, Sr. Advocate with Mr. Divya Jyoti Jaipuria, Ms. Ritu
Kumar and Mr. Tariq Adeeb, Advocates.

Respondent : Mr. Pawan Sharma, Standing Counsel for the State. Mr. Sachin Dutta with
Mr. Shariq Mohammed and Ms. Poorva Nanawati, Advocates for the UOI. Ms. Meera
Bhatia, Adv. for Labour Department.

3)  W.P.(Crl.) No.619 of 2002

KALPANA PANDIT ... Petitioner
VERSUS
STATE. .. Respondent

Petitioner : Ms. Aparna Bhat with Mr. David A. Advocates.

Respondent : Mr. Pawan Sharma, Standing Counsel for the State. Mr. Sachin Dutta with
Mr. Shariq Mohammed and Ms. Poorva Nanawati, Advocates for the UOIL. Ms. Meera
Bhatia, Adv. for Labour Department.

CORAM :-
HON’BLE MR. JUSTICE A.K. SIKRI
HON’BLE MR. JUSTICE AJIT BHARIHOKE

93




1. Whether Reporters of Local newspapers may be allowed to see the
Judgment?

2. To be referred to the Reporter or not?

3. Whether the Judgment should be reported in the Digest?

AXK. SIKRI, J.

1.

In all these three writ petitions filed in public interest, a disturbing problem
which our society faces, day in and day out, has been highlighted. This conundrum
relates to child trafficking. It is this menace prevailing in our society, which has
beenraised in all these writ petitions, albeit from different perspective. However,
the primary objective and aim of all these writ petitions remains the same, viz.,
how to eradicate, or at least reduce to significant level, this peril. In order to
appreciate the issue, we shall take note of the facts which have led to the filing of
these writ petitions.

WP (Crl.) No.619 of 2002

2.

Kalpana Pandit is the petitioner in this case whose daughter is espoused by
social activist/Advocate, Ms. Aparna Bhat. The petitioner is a domestic servant
(illiterate lady), driven by poverty, working as domestic servant in various
houses from time to time to earn the minimum livelihood for her family and
sustaining the family for fulfilling the daily needs. Her family has roots in West
Bengal. However, due to acute poverty and incapable to get any employment,
she came to Delhi sometime in 1995-96, i.e. five to six years ago before filing
this writ petition. The respondent No.4, viz., Sahyog Placement Sanstha is a
placement agency, which makes arrangements for providing domestic helps to
the residents of this city. Sometime in March, 1999, the petitioner handed over
her daughter to this Sanstha, whose sole proprietor is Sunita Sen, for placement
of her daughter as domestic help in some residence. The reason was that the
petitioner had fallen serious sick for a long duration, which compelled her to
stay at home, as she was not able to work because of the said sickness. Family,
in any case, needed sustenance as there was nobody else to support the family
financially, no alternative was left to the petitioner to compel her daughter
Jharna to take up work.

Jharna started working as domestic help at the residence of respondent No.4. She
believed that her daughter would be safe and secure with Sunita Sen. According
to the petitioner, she did not know that Sunia Sen, who is one of placement agent
would place Jharna as domestic help in other people*s houses.

[tis averred in the petition thatin April 1999 when the petitioner recovered from
her illness, she went to the house of Sunita Sen to meet her daughter and then
only she came to know that Jharna was working as housemaid at the residence
of some Mr. & Mrs. Kaul in Noida, Uttar Pradesh. She was shocked and surprised
as no prior consent of the petitioner was obtained before taking such a step
and she was not even informed about this. The petitioner pleads that with great
difficulty, she managed to get the phone number of her daughter"s employer
and tried to contact her daughter, Jharna on that phone. However, she was not
permitted to talk with Jharna. The petitioner was disturbed and tensed at the
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sudden disappearance of her daughter, but could not be able to comprehend
whom to approach for the help. She went to the respondent No.4 again and
respondent No.4 had arranged the petitioner to talk with her daughter Jharna
on telephone. However, she had no idea where the respondent No.4 had called.
She was concerned and worried about the safety of her growing daughter and
wanted to meet her on the occasion of Raksha Bandhan. She along with her son
went to the Noida house, the address whereof was provided to the petitioner on
phone.

However, she could not be able to meet her daughter there. She made repeated
attempts for this purpose by visiting Noida again and again, but didn"t succeed.
Her continues requests made to respondent No.4 also did not yield any results.
She even tried to approach Mehrauli Police Station, but was not provided with any
help or guidance there as well. While she was reconciling with the tragedy that
had struck her, after a lapse of one and a half years or so, she was informed that
her daughterJharna was missing since 29.08.2000 and the missing complainthad
been lodged by Jharna“s employer on 06.09.2000 to enquire about her daughter.
The petitioner was shocked to hear thisand gotin touch with therespondent No.4.
The respondent No.4 even refused to hand over the copy of the alleged missing
complaint. In these circumstances, the petitioner had no other option left but to
approach the police station and to seek help to trace her daughter. She lodged an
FIR in the Vasant Kunj Police Station on 02.02.2001 under Section 363 of Indian
Penal Code. That was registered as FIR No.50 of 2001. However, according to her,
no concrete steps were taken to investigate the allegation mentioned in the FIR.
The petitioner, viz., had approached the Juvenile Welfare Board (JWB) and filed a
case. The JWB acted promptly on the petitioner“s complaint and summoned the
respondent No.4 to attend the hearings but they did not consider it as important
enough to attend the hearing and give the information they had regarding the
whereabouts of the petitioner"s daughter. However, case did not progress much
due to non-appearance of the respondent No.4. The JWB had at last addressed
a letter to the Deputy Commissioner of Police, Crime Branch on 27.08.2001 and
requested for a thorough investigation into the incident, but no headway was
made. She waited for quite some time, as she was in dark about the whereabouts
of her daughter, Jharna. On 23.05.2002, she filed the instant petition in the nature
of habeas corpus seeking direction against the respondent No.4 to produce the
petitioner"s daughter, Jharna forthwith. The State of NCT Delhi is impleaded in
petition as the respondent No.1, the Commissioner of Police as respondent No.2,
S.H.O., Vasant Kunj Police Station as respondent No.3, Sahyog Placement Sanstha
(owned by Ms. Sunita Sen) as respondent No.4 and Juvenile Welfare Board was
impleaded as respondent No.5.

Obviously, it was treated as habeas corpus petition and notice was issued to all
the respondents on 30.05.2002. It was also directed that notice to the respondent
No.4 be served through the S.H.O., Police Station, Vasant Kunj. Juvenile Welfare
Board will ensure that record is produced in Court alongwith the statement of
respondent No.4 recorded by it. On the next date, i.e., 31.05.2002, after perusing
the report of the Probation Officer from JWB and the progress report from the
investigation carried out by the Police in FIR No.50/2001, this Court deemed it
fit and proper to transfer the case to Anti-Kidnapping Cell, Crime Branch, Delhi
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Police to carry out further investigation and trace out the petitioner"s daughter.
The Court also directed the employer of Jharna, viz. Mr. Veer Kaul and Mrs.
Pammi Kaul to be impleaded as respondents. The matter went on from time to
time, thereafter giving directions to the police time and again to trace out the
missing girl, Jharna.

At the same time, the issue of exploitation of children working as domestic
helps and children going missing in the process was also taken note of. During
the discussions in this case, it transpired that many such placement agencies
would place children, initially at some residence for domestic helps, but such
children would ultimately be forced into the flesh-trade. Therefore, the Court
also deemed it proper to address this issue as well in that proceedings, the
petition was also treated as public interest litigation. Keeping the importance of
the issue involved, an NGO known as Butter Flies intervened as was impleaded
as respondent No.8. This aspect was highlighted in the order dated 04.10.2004
passed in this writ petition and we deem it proper to reproduce the same:

“Two distinct issues arise for consideration in this writ petition.
One of these relates to the tracing and production of the missing
minor girl named Jharna Pandit. Reports submitted by the
investigating agency from time to time show that steps to trace
out the missing girl have been taken but without much success.
Ms. Mukta Gupta counsel for the respondent submits that efforts
to trace the missing minor will continue and that as and when she
is recovered, she will be produced in this Court for appropriate
orders. We need only say that the investigating agency shall take
effective steps in the matter and report the progress to this Court
from time to time.

The second question that arises for consideration, relates to the
functioning of different placement agencies working in the NCT
of Delhi. It is pointed out by Ms. Arpana Bhatt that there are as
many as 123 such agencies functioning in Delhi. These agencies
apart from other placement work carried on by them engage
themselves in placement of children in various establishments
including as domestic help. There is, according to Ms. Bhatt, no
statutory control over the functioning of these agencies. The
result is that children who are either picked up from the streets
or brought from various other States to Delhi are first placed as
domestic help and later shifted to other more hazardous work
including some who are pushed into prostitution. The absence
of any regulatory control over the functioning of these agencies
which are run on commercial lines for profit, according to the
learned counsel, defeats the very spirit of the Juvenile Justice
(Care and Protection of Children) Act 2000. She submits that
while section 31 of the said Act vests the Juvenile Child Welfare
Committees with extensive powers, the absence of appropriate
rules and regulations for the exercise of that power has virtually
rendered the said provision nugatory. She states that the Child
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welfare Committees functioning in Delhi have received a number
of complaintsregardingabuse ofthe childrenworkingasdomestic
helps in households. Verification of these complaints have,
according to her, proved that the children have been subjected
to various kinds of indignities and harassment including sexual
abuse. The record of the committees, if summoned for perusal
would, according to the learned counsel, enable this court to
issue directions for effectuating the provisions of the Act.

Ms. Mukta Gupta, learned counsel for the respondent, on the
other hand, submits that the Government of Delhi would have
no objection to the issue raised before this Court being examined
and appropriate guidelines being evolved regulating the exercise
of powers by the Child Welfare Committees under the Act. She
submits that the Child Welfare Committees can be asked to
submit a report regarding the nature of the complaints received
by them alleging abuse of children in domestic and other
establishments and the remedial steps which the committees
have taken in this regard. She further states that the State
Government can examine the matter more closely in order to
provide an appropriate statutory framework for the exercise of
the powers by the Committees by framing of rules under Section
68 of the Act.

In the circumstances, therefore, we direct that the Child Welfare
Committee in Delhi shall, before the next date of hearing, submit
to this Court a detailed report regarding the complaints received
by them about child abuse, in case where children are placed
with households to work as domestic servants/help, the nature
of the allegation as also the action which the committees have
taken on the same.

The Secretary, Social Welfare Department, Government of Delhi
shall also remain present and indicate whether any rules have
been framed or can be framed in terms of Section 68 read with 31
of the Act aforementioned to regulate the exercise of the powers
by the committees and in particular to regulate the functioning of
the placement agencies dealing with domestic child labour. The
chairpersons of the two committees shall also be requested to
remain present in the Court on that day along with the relevant
record.”

Magnitude of the problem was taken note of in the orders of 25.10.2004 when
the Chairman of Child Welfare Committee submitted their report in this behalf.
We would be well-advised to reproduce that order as well:

“We have heard counsel for the parties at some length. The
Secretary, Social Welfare Department, Govt. of Delhi and the
Chairman of one of the Child Welfare Committees functioning in
Delhi are both present in person in obedience to the direction
issued by this court on 4th October, 2004. The Chairman of the
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Child Welfare Committee stated that there were a large number
of complaints received by the Committee from time to time
suggestingabuse of domestic child labour. She has filed beforeusa
list of such cases in which complaints of abuse and maltreatment
were received by the Committee. She submits that the Committee
is often handicapped in dealing with such complaints because
of lack of particulars regarding the placement agency and the
employers.

The Secretary, Social Welfare Department, Govt. of Delhi, on the
other hand, submits that the question whether rules can and
ought to be framed to regulate the functioning of the placement
agencies is a matter that shall have to be examined in greater
detail at the Government level, before any definite step is taken
in these proceedings. He seeks six weeks" time to have the
matter examined and to place on record an affidavit indicating
the stand of the Delhi State Government in regard to the need
and possibility of framing of rules under Sections 31 and 68 of
the Juvenile Justice (Care and protection of Children) Act, 2000.
These proceedings shall, therefore, stand adjourned to be posted
again on 14th January, 2005, by which time the question whether
rules can and ought to be framed under the Act aforementioned,
shall be examined by the Government and a clearcut stand taken
in that regard in an affidavit shall be filed in these proceedings.

Order be given dasti to both the parties.”

Jharna was ultimately traced out and the custody was handed over to the
petitioner. Thereafter, this petition has proceeded to tackle the issues to regulate
the functioning of the placement agencies especially who were dealing with
domestic child labour and provides women and children as domestic help so
that such incidents do not occur in future through the instrumentalities of these
placement agencies.

W.P. (Crl.) No.82 of 2009

9.

The petitioner in this writ petition as ,Bachpan Bachao", another N.G.O. In
this public interest litigation, the problem which is highlighted is that several
thousand minors are kidnapped and trafficked from various states and brought
to Delhi and sold for the purposes of prostitution, begging, drugpeddling,
slavery, forced labour including bondage, and for various other crimes and who
are still stranded in various parts of Delhi against their wishes and are waiting
to be rescued. Thus, prayer herein made to direct to take respondents to take
appropriate measures for the immediate rescue and release of all such minor
children. Further, prayer is also made to the effect that directions are issued to
the respondent for the protection of fundamental rights of such children and for
their proper rehabilitation, social reintegration and education who are released
from various illegal placement agencies and other places in the NCT of Delhi.
Direction is sought to the effect that the respondent should formulate and to
bring into immediate effect a specific and stringent law to deal with such illegal
placement agencies.

98




10.

11.

12.

Highlighting the problem, all these placement agencies and absence of law
to regulate them, it is averred that according to a survey, only 173 placement
agencies are running in districts which is not correct at all. In fact, about 2300
illegal placement agencies are running at present in the GNCT of Delhi and in
Saraswati Vihar area alone which comes under the jurisdiction of Saraswati
Vihar Police Station (North West District) form where 39 children were rescued,
there are more than hundred placement agencies which are running illegally.
The most common areas in which illegal placement agencies are running without
any fear or restrictions in Delhi are Saraswati Vihar, Shakurpu J.J. Colony, Rani
Bagh, Punjabi Bagh, Rohini, Pitampura, Chirag Dilli, Malviya Nagar, Chitranjan
Park, Govindpuri, Sangam Vihar, Khanpur, Kotla Mubarakpur, Jammia Nagar,
Okhla, Tuglakabad, Seelampur, Usmanpur, Welcome Colony, Laxminagar, Model
Town, Kingsway Camp, Lajpatnagar and Janakpuri. That most common states for
human trafficking are State of Bihar, Jharkhand, Orissa, West Bengal, Chattisgarh,
U.P and Nepal from where mostly girls are kidnapped and trafficked. The most
vulnerable districts in various states are as follows:

Districts in Bihar : Gaya, Nawada, Aurangabad.

Districts in Jharkhand : Ranchi, Simdega, Gumla, Laterhar, Dumka,
Godda, Pakur, Lohardugga.

Districts in West Bengal : Midnapur, 24 Pargnas, Maldha, Silliguri.

Districts in U.P. : Gonda, Bahraich, Auraiya.

Districts in Nepal : Sihaha, Saptri, Sunsari, Makanpur,

Kanchanpur, Jhapa and Mahendrapur.

The petitioner has also stated the circumstances under which this problem
was brought to its notice and the steps are yet to be taken in that behalf. It is
mentioned that on 09.01.2009, Hembahadur had approached the office of
Bachpan Bachao Andolan (BBA) and requested to help in the rescue of his sister
and sister-in-law from Ajay Thapa placement agency. In his application, he
mentioned that his sister, sister-in-law and her two friends were promised to get
job by Ajay Thapa. The said Hembahadur was placed by Ajay Thapa in a factory
and his sister, sister-in-law and their two friends were sent to work as domestic
help. For the last one year, Hembahadur was unable to contact his sister and her
friends. Ajay Thapa refused to provide him the contacts/addresses of his sister
and other girls. This raised serious doubts in Hembahadur"s mind that the girls
had been sold by Ajay Thapa and he got very concerned for their welfare and
under these circumstances, he came in contact with BBA activists and decided
to take steps for finding and rescuing the girls.

The petitioner approached the Delhi Commission for Women on 12.01.2009 and
with its help, thereafter; a joint rescue operation was conducted on 13.01.2009.
In the said operation, 35 girls and 03 boys were rescued from some of these
placement agencies already named above. 23 out of 35 girls and three boys were
below the age of 14. During the raid, the team of Delhi Commission for Women
and the activists of Bachpan Bachao Andolan and officials of Delhi Police saw
a lot of objectionable material including pornographic CDs, illicit literature,
pregnancy test kits and contraceptives, etc. raising doubts about the real purpose
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13.

behind running of these placement agencies. All the rescued girls and boys were
trafficked from Jharkhand and West Bengal. Three rescued girls told that they
were not given food from last three days. Most of the girls were staying at the
office of placement agencies and forced to sleep in the rooms of boys. A clear
picture of the same can be ascertained from the CD containing news report by
a TV channel and the transcripts of the report which is being filed along with
this writ petition. It is also stated that DCW had first lodged a complaint before
Police Station, Saraswati Vihar and then took them to Child Welfare Committee
of Delhi Government, who sent these 23 minor girls to Nirmal Chaya and Nari
Niketan for a short stay. The custody of three boys was given to Bachpan Bachao
Andolan - Mukti Ashram.

[tis in this backdrop that various prayers including those mentioned above have
been made in this writ petition. W.P.(Crl.) No.879 of 2007

This writ petition is filed by Shramjeevi Mahila Samiti, which is an N.G.O.
operating in Kolkata, West Bengal. Similar problem of trafficking, kidnapping,
forced labour and bondage of 298 women and children is spelt out in this
petition. These women and children were brought to Delhi from different
villages of West Bengal. It is stated that on reaching Delhi, they were sent to
certain households and some of them had been shifted from time to time in
such a manner that the parents/relatives of the victims are now unable to get
in touch with them. Not only the promised wages are not paid, but the women
and children are being forcibly confined against their wishes and if any person
attempts to get in touch with these victims, then those persons were threatened
by the placement agencies. Moreover, the petitioner has even blamed the police
force and has levelled the allegations that these placement agencies are doing
aforesaid illegalities in collusion with police. According to the petitioner, they
came to know of the problem when in May, 2007, over 150 families from West
Bengal had approached the petitioner“s organization and complained that
their wives, sons and daughters had been taken by certain placement agents to
Delhi after promising to provide them with employment and thereafter, these
persons are not contactable and it is feared that their family members are being
exploited. Accordingly, the petitioner prepared a chart of the complaints being
made and a copy of the said chart dated NIL is attached. The parents/relatives of
the trafficked victims brought to the notice of the petitioner that they have lost
the contact with their wives/children and that when they tried to contact the
placement agencies, they were not provided with the appropriate information
regarding the whereabouts of their family members and some of them were
threatened also. That they fear for the lives and safety of their dear ones. They
all said that the money which was proposed to be paid by the way of salary, was
never paid and that only false assurances were given to them. The petitioner has
prepared a compilation of over 150 complaints made to them by the parents/
relatives of the trafficked victims and craves leave to refer to and rely on the
said compilation. Some of the persons who were earlier employed and who had
managed to get back to West Bengal had also met the petitioner"“s organization
and even complained that they were physically compelled to do forced labour.
Some of them complained of sexual abuse by the employer. Petitioner has
included these complaints along with the earlier compilation mentioned. At
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14.

15.

the same time, 10 agents who had taken the persons to Delhi also contacted
the petitioner organization. They complained that the placement agencies were
not paying and not ensuring payment to the persons as promised. No accounts
were being kept. Details of the whereabouts of the persons including minors
were not being provided. That they had received complaints from the persons
including minors of beatings and sexual abuse and they had witnessed these
as well. Those who were unwilling to work were being forced to work. At the
end of work the dues were not being paid nor any of the accounts were shown.
Vouchers were also being forged with interpolations made in the vouchers
regarding the amount paid so as to indicate larger amounts than the amounts
that were actually paid. Some thumb impressions were taken on the vouchers,
which did not appear genuine. In some cases the cheques had bounced. The
agents were also threatened by the placement agencies. The agents were told
that unless they provide new labour, the persons currently working would not
be allowed to leave. The agents had also complained that some of the children
were “missing” and they feared for the lives and safety of these missing children.

Members of the petitioner-NGO, in these circumstances, came to Delhi on
01.07.2007 and met various authorities including Joint Labour Commissioner,
Police, etc. However, their encounter with these authorities was of no help and
the allegations of disinterest and inaction on their part are stated in detail, which
need not be reproduced. Circumstances are being stated under which they could
have rescued one minor girl, Kalpana Sardar, aged 12 years, who has been placed
in the shelter home of Prayas in accordance with the orders of the Child Welfare
Committee. She gave a statement in writing to the police station narrating her
harrowing experience and malpractices adopted by the placement agencies to
which she was sent to as domestic helps. Similar circumstances of two more
minor girls having rescued by the petitioner are stated and various placement
agencies are impleaded as respondents. Apart from the prayer in the nature of
habeas corpus that 256 women and children be produced before this Court, it
is also prayed that proper action should be taken against these agencies and
recover the wages of, to rehabilitate, and to pay compensation to, the women
and children concerned.

We may point out that by giving directions to the Police in this petition from
time to time, most of the persons mentioned in the list in Annexure P-I have
been rescued.

Re: The Problem and Concerns:

16.

[t is in the aforesaid factual backdrop of all the three cases, the issue with which
we are concerned relates to the forced child labour and regulation of placement
agencies. Because of the commonalities of this issue in these three petitions were
listed together from time to time and common orders were passed therein from
a particular stage. However, various directions were given in this behalf from
time to time by this Court on the basis of which steps were taken by the official
respondents. Before we take stock of those directions and also the measures,
which have been taken by the respondents in addressing the issue, it would be
necessary to understand the genesis of problem and the circumstances under
which it arises.
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17.

18.

Trafficking in women and children is the gravest form of abuse and exploitation of
human beings. Thousands of Indians are trafficked everyday to some destination
or the other and are forced to lead lives of slavery. They are forced to survive in
brothels, factories, guesthouses, dance bars, farms and even in the homes of well-
off Indians, with no control over their bodies and lives. The Indian Constitution
specifically bans the trafficking of persons. Article 23, in the Fundamental Rights,
Part III of the Constitution, prohibits “traffic in human beings and other similar
forms of forced labour”. Though there is no concrete definition of trafficking, it
could be said that trafficking necessarily involves movement/transportation, of
a person by means of coercion or deceit, and consequent exploitation leading
to commercialization. The abusers, including the traffickers, the recruiters, the
transporters, the sellers, the buyers, the end-users etc., exploit the vulnerability
of the trafficked person. Trafficking shows phenomenal increase with
globalization. Increasing profit with little or no risk, organized activities, low
priority in law enforcement etc., aggravate the situation. The income generated
by trafficking is comparable to the money generated through trafficking in arms
and drugs. Trafficking in human beings take place for the purpose of exploitation
which in general could be categorized as (a) Sex-based and (b) Non-sex-based.
The former category includes trafficking for prostitution, Commercial sexual
abuse, paedophilia, pornography, cyber sex, and different types of disguised
sexual exploitation that take place in some of the massage parlours, beauty
parlours, bars, and other manifestations like call girl racket, friendship clubs, etc.
Non sex based trafficking could be for different types of servitude, like domestic
labour, industrial labour, adoption, organ transplant, camel racing, marriage
related rackets etc. But the growing trafficking in women is principally for the
purpose of prostitution. Prostitution is an international problem. However, we
are aware of the fact that it is legalized in many countries around the globe.
Unfortunately, society remains tolerant of this abominable crime against women.
There are assorted ways of getting women into prostitution that are common to
many countries; then there are particular unique methods varies to a country.
Probably, the three most common methods are false employment promises,
false marriages and kidnapping. But what makes women and girls vulnerable
are economic distress, desertion by their spouses, sexually exploitative social
customs and family traditions. In a recent survey in India, prostituted women
cited the following reasons for their remaining in the trade, reasons that have
been echoed in all the concerned countries. In descending order of significance,
they are: poverty and unemployment; lack of proper reintegration services, lack
of options; stigma and adverse social attitudes; family expectations and pressure;
resignation and acclimatization to the lifestyle. The two principal Indian laws
that addresses the trafficking and prostitution in particular are the Suppression
of Immoral Traffic in Women and Girls Act, 1956 (SITA) and the Immoral Traffic
(Prevention) Act, 1986 (ITPA), colloquially called PITA, and amendment to SITA.
Neither law prohibits prostitution per se, but both forbids commercialized vice
and soliciting.

India is said to have adopted a tolerant approach to prostitution whereby an
individual is free to carry on prostitution provided it is not an organized and
a commercialized vice. However, it commits itself to opposing trafficking
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19.

as enshrined in Article 23 of the Constitution which prohibits trafficking in
human beings. India is also a signatory to international conventions such as the
Convention on Rights of the Child (1989), Convention on Elimination of all forms
of Discrimination Against Women (1979), UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons, especially Women and Children (2000) and the
latest South Asian Association for Regional Cooperation (SAARC) Convention on
Preventing and Combating Trafficking in Women and Children for Prostitution
(2002). A trafficked victim is therefore, a victim of multiplicity of crimes, and
extreme form of abuse and violation of human rights. The constitution of India,
under Article 23 specifically prohibits trafficking in human beings. At present,
the legal regime to trafficking of women and children for commercial sexual
exploitation includes the following:

A) Indian Penal Code, 1960;

B) ITPA, 1956;

Q) J.J. Act, 2000;

D) Special laws of various states;

E) Rulings of Supreme Court and High Court.

There may be various problems while dealing with the issue of “trafficking”.
These petitioners seek to highlight limited facets of children being compelled
to perform in circus and illegal trafficking in children and failure on the part of
the law enforcement agencies as well as the society to protect the fundamental
rights of the children. The Government had itself admitted the seriousness of
the problem. The report prepared by Mr. Gopal Subramanium, learned Solicitor
General of India and submitted in Bachpan Bachao petition, it is sated that the
trafficking in human beings is not a new phenomenon. Women, children and
men have been captured, bought and sold in market places for decades. Human
trafficking is one of the most lucrative criminal activities. Estimates of the United
Nations state that 1 to 4 million people are trafficked worldwide each year.
Trafficking in women and children is an operation which is worth more than $10
billion annually. The NHRC Committee on Missing Children has the following
statistics to offer:

(a)  12.6 million (Governmental sources) a 100 million (unofficial sources)
stated to be child labour;

(b) 44,000 children are reported missing annually, of which 11,000 get traced;

(c)  About 200 girls and women enter prostitution daily, of which 20% are
below 15 years of age.

International conventions exist to punish and suppress trafficking especially

against women and children [Ref: UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons also referred as the Palermo Protocol on Trafficking.] Trafficking
is now defined as an organized crime against humanity. The convention being an
international convention is limited to cross border trafficking but does not address
trafficking within the country. The definition of trafficking is significant:
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“

. The recruitment, transportation, transfer, harboring or
receipt of persons by means of threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of
exploitation...” It is further submitted by the learned Solicitor
General that children under 18 years of age cannot give a valid
consent.

[tis further submitted that any recruitment, transportation, transfer, harbouring
or receipt of children for the purpose of exploitation is a form of trafficking regardless
of the means used. Three significant elements constitute trafficking:

(a)  The action involving recruitment and transportation;

(b)  The means employed such as force, coercion, fraud or deception including
abuse of power and bribes; and

(c) The preliminary purpose being of exploitation including prostitution, etc.

Internationally, there is a working definition of child trafficking. The working
definition is clear because it incorporates the above three elements. In June 2001, India
has adopted the PALERMO Protocol to evolve its working definition of child trafficking

The forms and purposes of child trafficking may be:-
(a) Bonded labour;
(b)  Domestic work;
(c)  Agricultural labour;
(d) Employment in construction activity;
(e) Carpet industry;
(H) Garment industry;
(g)  Fish/shrimp export;
(h)  Other sites of work in the formal and informal economy.
Trafficking can also be for illegal activities such as:-
(a)  Begging;
(b)  Organ trade;
() Drug peddling and smuggling.
Trafficking can be for sexual exploitation, i.e.
(a)  Forced prostitution;
(b)  Socially and religiously sanctified forms of prostitution;
(c)  Sextourism;
(d)  Pornography.
Child trafficking can be to aid entertainment in sports:-
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(a)  Circus/dance troupes;
(b)  Camel jockeying.
Some problem of “trafficking” is highlighted only to show the plight of children

and women, who are taken as domestic help by dubious placement agencies and forced
them into flesh trade.

20.

21.

Coming back to the medium of placement agencies, poverty and lack of
opportunity are major foundation of trafficking. Child trafficking typically begins
with a private arrangement between a trafficker and a family member, driven
by the family economic plight and the trafficker"s desire for profit and cheap
labour. Someone comes along and says he or she has professions or jobs for the
children and the parents believe it. Parents think that in letting children go they
are doing something good for them; but someone takes them as and makes them
domestic workers, and someone else takes all the money instead of giving them
a salary. Some crimes that are commonly concurrent with child trafficking, or
which child trafficking may initially appear to be are:

A) Domestic violence;
B) Child abuse or neglect;
Q) Child sexual abuse;
D) Child pornography;
E) Child labour violations.

In this order, however, our focus has to be on the issue as to how to have proper
control of administration over the placement agencies so that the exploitation
of children is obliterated/ minimized to the possible extent, as that is the issue
raised in these petitioners are preferred.

Re: Regulating the Placement Agencies:

22.

The main concern of all the counsel in these writ petitions was that there was no
comprehensive legislation regulating the placement agencies to take care of the
menace. On the other hand, there were multiple statutes and authorities under
those statutes and the challenge was as to how to achieve the coordination to
remove/disconnect them. It would be of use to mention that this has been the
focus of the various proceedings in these writ petitions and directions were given
from time to time. Though, it is not necessary to take note of all those orders,
some of the important orders and directions passed in all these proceedings
from time to time need a look, as that would pave the way for final direction,
which we propose to issue in this order. In the order dated 04.10.2004, this Court
had highlighted two issues, which arise in these writ petitions, viz., tracing and
production of children on the one hand and functioning of different placement
agencies working in NCT of Delhi on the other hand. However, directions were
given to the Government of NCT, Delhi by that order, to provide framework
within which the placement agencies could be regulated and monitored. Orders
dated 04.10.2004 is the springboard and therefore, we reproduce the same:

“Two distinct issues arise for consideration in this writ petition.
One of these relates to the tracing and production of the missing
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minor girl named Jharna Pandit. Reports submitted by the
investigating agency from time to time show that steps to trace
out the missing girl have been taken but without much success.
Ms. Mukta Gupta counsel for the respondent submits that efforts
to trace the missing minor will continue and that as and when she
is recovered, she will be produced in this Court for appropriate
orders. We need only say that the investigating agency shall take
effective steps in the matter and report the progress to this Court
from time to time.

The second question that arises for consideration, relates to the
functioning of different placement agencies working in the NCT
of Delhi. It is pointed out by Ms. Aparna Bhat that there are as
many as 123 such agencies functioning in Delhi. These agencies
apart from other placement work carried on by them engage
themselves in placement of children in various establishments
including as domestic help. There is, according to Ms. Bhat, no
statutory control over the functioning of these agencies. The
result is that children who are either picked up from the streets
or brought from various other States to Delhi are first placed as
domestic help and later shifted to other more hazardous work
including some who are pushed into prostitution. The absence
of any regulatory control over the functioning of these agencies
which are run on commercial lines for profit, according to the
learned counsel, defeats the very spirit of the Juvenile Justice
(Care and Protection of Children) Act 2000. She submits that
while Section 31 of the said Act vests the Juvenile child Welfare
Committees with extensive powers, the absence of appropriate
rules and regulations for the exercise of that power has virtually
rendered the said provision nugatory. She states the Child
Welfare Committees functioning in Delhi received a number of
complaints regarding abuse of the children working as domestic
helps in households. Verification of these complaints have,
according to her, proved that the children working as domestic
helps in households. Verification of these complaints have,
according to her, proved that the children have been subjected
to various kinds of indignities and harassment including sexual
abuse. The record of the committees, if summoned for perusal
would, according to the learned counsel, enable this Court to
issue directions for effectuating the provisions of the Act.

Ms. Mukta Gupta, learned counsel for the respondent, on the
other hand, submits that the Government of Delhi would have
no objection to the issue raised before this Court being examined
and appropriate guidelines being evolved regulating the exercise
of powers by the Child Welfare Committees under the Act. She
submits that the Child Welfare Committees can be asked to
submit a report regarding the nature of the complaints received
by them alleging abuse of children in domestic and other
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23.

establishments and the remedial steps which the committees
have taken in this regard. She further states that the State
Government can examine the matter more closely in order to
provide an appropriate statutory framework for the exercise of
the powers by the Committees by framing of rules under Section
68 of the Act.

In the circumstances, therefore, we direct that the Child Welfare
Committees in Delhi shall, before the next date of hearing, submit
to this Court a detailed report regarding the complaints received
by them about child abuse, in case where children are laced with
households to work as domestic servants/help, the nature of the
allegation as also the action which the committees have taken on
the same.

The Secretary, Social Welfare Department, Government of Delhi
shall also remain present and indicate whether any rules have
been framed or can be framed in terms of Section 68 read with 31
of the Act aforementioned to regulate the exercise of the powers
by committees and in particular to regulate the functioning of
the placement agencies dealing with domestic child labour. The
chairpersons of the two committees shall also be requested to
remain present in the Court on that day along with the relevant
record.

Post on 25th October, 2004. Order Dasti.”

Pursuant to the aforesaid direction, the State Government filed the affidavit
contending that it was not possible to frame guidelines for monitoring the
placement agencies. Instead, it was suggested that steps would be taken for
making registration under the Delhi Shops and Establishment Act mandatory,
whereby the placement agencies could also be regulated. The necessary
amendment in the aforesaid Act has since been made. No doubt, that may be a
big step for regulating the placement agencies, the contour of the problem could
not be checked merely with these amendments. The counsel for the petitioners
impressed upon the Court that the Court should also pass certain guidelines as
well. Before it could be done, counsel for the petitioners were asked to prepare
a comprehensive note indicating the existing legislation or rules and in the
absence of any legislation, to suggest the lines on which a fresh legislation can be
enacted for this purpose. Order in this behalf was passed on 08.12.2006, which
reads as under:

“After hearing Learned Counsel for the parties, it appears that
the Writ Petition has been filed only for registering, regulating,
monitoring and supervising the working of Placement Agencies
that provide employment to women and children as domestic
help.

According to Learned counsel for the Petitioner some steps need
to be taken to ensure that some responsibility is placed upon the
Placement Agencies and they should not be allowed to carry on

107




their activities unchecked because several instances of abuse
of women and children, who have been employed as domestic
servants, have come to the notice to the Petitioner and others.

Learned counsel for the Petitioner says that she will prepare a
comprehensive not which indicates the existing legislation or
Rules under which there is no existing legislation then the lines
on which a fresh legislation can be enacted for this purpose.
Learned Counsel says that she will prepare the comprehensive
note and give to the Learned Counsel for the State within three
weeks. Learned counsel for the State will then give her reaction
to the note.

It is made clear that the present Writ Petition pertains only
to the registration, regulation, monitoring and supervision of
Placement Agencies. List the matter on 23rd January, 2007

24. In response, Ms. Arpita Bhat, learned counsel appearing for the petitioner in
WP(Crl.) No.619 of 2002 brought to the notice of this Court the legal position
contained in different statutes in the following manner:

“REGISTRATION:

Asfarasregistrationisconcerned, the proposal ofthe Government
to register them under the Delhi Shops and Establishments Act
and make the registration mandatory is acceptable. However,
following the registration process, a mechanism to regulate the
manner in which the agencies function has to be created. The
Petitioner makes the following proposal. Domestic workers who
are being placed by the agencies can be classified as children
and adults. Children will be between the age group of 14 and 18
years and the adults persons above 18 above.

CHILDREN:

There are various dealing with the rights and welfare of children
including children who are working. Three legislations which
can be mentioned in this context are:

i. The Child Labour (prohibition and regulation) Act, 1986;
il. The Bonded Labour System (Abolition) Act, 1976;

ii. The Juvenile Justice (care and protection of children) Act, 2000;
CHILD LABOUR (PROHIBITION AND REGULATION) ACT,
1986.

It has been seen that domestic labour is not given the status of
labour by any legislation. The Child Labour (Prohibition and
Regulation) Act, 1986, sought to address the problem of child
labour in the Country. The Act has serious flaws. Nevertheless
it does seek to regulate and prohibit child labour under certain
circumstances. The act applies to children upto the age of
14 years. The act thereafter classifies work into two broad
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categories, hazardous and non-hazardous sectors. It is submitted
that while all the hazardous industries as classified by the Act
does fall within the hazardous industry, there are a large number
of sectors which are left out. In fact, the ideal approach, if at all
the classification was necessary, would have been to classify on
the basis of processes rather than the end product. From October
10, 2006, domestic work has also been classified as falling under
hazardous work. In any event, even though, children below the
age of 14 are prohibited from being employed, there is very little
thatthe Actdoesto enable implementation of this principle. Some
State Governments, understanding that domestic work was in
fact making the child more vulnerable, took some initiatives and
had passed some local notifications and guidelines which had
been in force before the notification of the Central Government
banning child labour from domestic work came into force. These
are:

Tamil Nadu

Amendment to Schedule under Tamil Nadu Manual workers
(regulation and Employment and Conditions of Work Act) Under
this particular Amendment of January 28, 2000 Employment in
Domestic Works was added to the said Schedule of the Act.

Karnataka
Effective from 1st April, 2004.

Amendment to the Minimum wages Act for the state of Karnataka,
Stipulations have been laid out for the remuneration due to a
domestic help based on the nature of the work as well as the
number of hours put in.

Washing Utensils - 45 minutes - Rs. 150

Washing Utensils, clothes house keeping, taking care of children-8
Hours, Rs. 1600

Thereisalsoanotificationissued by the Government of Karnataka
banning employment of child domestics by Government
employees.

Even though the law has come into force, there has not been any
scheme or policy or guidelines which would indicate the manner
in which children already in employment would be rescued and
rehabilitated. Since “domestic work” has been now classified as
hazardous industry by the Act, the regulation mechanisms within
the Act would come into play and the inspectors appointed under
the Act are under a mandate to enforce the same. The modalities
of enforcement would be as per the rules prescribed under the
Act and the compensation payable would also be as per the
provisions of the Act. The inspectors appointed under the Act is
made payable to the children.
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JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2000

Children are governed by the Juvenile Justice (care and protection
of children) Act, 2000. The Juvenile Justice Act, which is supposed
to provide for the care, protection, treatment, development and
rehabilitation of neglected or delinquent juveniles has certain
mandates. The long title of the Act reads as under:

“Toprovide forthe care, protection, treatment, development
and rehabilitation of neglected or delinquent juveniles
and for the adjudication of certain matters relating to, and
disposition of , delinquent juveniles the Juvenile Justice
Act, 1986 (53 of 1986) was enacted by Parliament. Several
provisions of the Constitution including clause (3) of
Article (15), clauses (e) and (f) of Article 39, Articles 45
and 47 also impose on the State a primary responsibility
of ensureing that all the needs of children are met and
that their basic human rights are fully protected. On 20th
November, 1989 General Assembly of the United Nations
adopted the Convention on the Rights of the Child wherein
a set of standards to be adhered to by all State parties in
securing the best interests of the child has been prescribed.
The Convention emphasizes social re-integration of child
victims, to the extent possible, without restoring to judicial
proceedings. The Government of India, having ratified the
Convention, has found it expedient to re-enact the existing
law relating to juveniles bearing in mind the standards
prescribed in the Convention on the Rights of the Child,
the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice, 1985 (The Beijing Rules),
the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty (1990), and all other relevant
international instruments. To achieve this objective the
Juvenile Justice (Care and Protection of Children) Bill was
introduced in the Parliament.

PREAMBLE

“An Act to consolidate and amend the law relating to juveniles in
conflict with law and children in need of care and protection, by
providing for proper care, protection and treatment by catering
to their development needs, any by adopting a child-friendly
approach in the adjudication and disposition of matters in the
best interest of children and for their ultimate rehabilitation
through various institutions established under this enactment.”

Section 2(d) of the Act defines a child in need of care and
protection. According to this definition:

“2.2).
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25.

d) child in need of care and protection means a child-

(i) who is found without any home or settled place or abode and
without any ostensible means of subsistence,

(ii) who resides with a person (whether a guardian of the child
or not) and such person-

(a) has threatened to Kkill or injure the child and there is a
reasonable likelihood of the threat being carried out, or

(b) has killed, abused or neglected some other child or
children and there is a reasonable likelihood of the child in
question being killed, abused or neglected by that person

(iii) who is mentally or physically challenged or ill children or
children suffering from terminal diseases or incurable diseases
having no one to support or look after,

(iv) who has a parent or guardian and such parent or guardian is
unfit or incapacitated to exercise control over the child.

(v) who does not have parent and no one is willing to take care of
or whose parent have abandoned him or who is missing and run
away child and whose parent cannot be found after reasonable
injury,

(vi) who is being or is likely to be grossly abused, tortured or
exploited for the purpose of sexual abuse or illegal act,

(vii) who is found vulnerable and is likely to be inducted into
drug abuse or trafficking,

(viii) who is being or is likely to be abused for unconscionable
gains,

(ix) who is victim of any armed conflict, civil commotion or
natural calamity;”

By an amendment in 2006, working children are also included under the
definition of children who are in need of care and protection. Children who are
placed as domestic servants clearly fall under the definition of the child in need
of care and protection. To address the need of children who are in need of care
and protection, the Act has created a quasi judicial institution called the Child
Welfare Committee.

Section 29 of the Act creates the child welfare committee. As per Section 31 of
the Act, the Committee shall have the final authority to dispose the cases for the
care, protection, treatment, development and rehabilitation of the children as
well as to provide for their basic needs and protection of human rights. The CWC
therefore has the authority to look into cases of children who are vulnerable
not just to provide them redressal in cases of abuse but to also ensure that they
are protected, cared and rehabilitated if required. The CWCs have under them
various fit institutions which are set up by the Non-Governmental organizations
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as well as institutions set up by the Government to ensure that children are
provided safe shelter with food and other basic amenities.

Since children who work are included under the definition of a “child in need
of care and protection”, the authorities under the Act are under a mandate to
ensure that these children are protected and rehabilitated. The CWCs also have
been taking action against individual employers who have been withholding
wages, making children work in exploitative situation etc.

ADULTS:

26.

With respect to adult women who are employed in various household, the
regulating mechanism prescribed under the Inter State Migrant Workmen
(Regulation of Employment and Conditions of Service) Act, 1979 can be
adapted. The Act is notified and implemented in the State of Delhi. This Act is an
act to regulate the employment of inter-state migrant workers. Under this Act,
there is compulsory licensing of contractors. It applies to every contractor who
employs or who employed five or more inter-state migrant workers on any day
in the preceding twelve months. Contractor is defined under Section 2(b) of the
Act.

Section 2(b) reads as under:

“(b) “contractor”, in relation to an establishment, means a
person who undertakes (whether as an independent contractor,
agent, employee or otherwise) to produce a given result for the
establishment, other than a mere supply of goods or articles
of manufacture to such establishment, by the employment of
workmen or to supply workmen to the establishment, and
includes a sub-contractor, Khatadar, sardar, agent or any other
person, by whatever name called, who recruits or employs
workmen;”

While this Act has been made applicable primarily to workers in the formal
sector, the definition of the contractor squarely covers the manner in which
placement agencies function and in the absence of a direct legislation to deal
with placement agencies for the domestic help, the mechanisms within the act
can be used. These mechanisms include licensing, grant, revocation, suspension
and amendment of licenses, specifies duties of the contractor, recommends
filing of reports which includes list of persons employed through the contractor
with details of their wages, levies responsibility on the contractor to ensure that
timely payments are made. A combined reading of the aforesaid legislations will
empower the Government to:

(a)  Registerthe placementagencies both under the Shops and Establishments
Act as and when registration becomes mandatory and under the Inter
State Migrant Workmen (Regulation of Employment and Conditions of
Service) Act, 1979 with immediate effect;

(b)  Direct the licensing authorities under the Inter State Migrant Workmen
(Regulation of Employment and Conditions of Service) Act, 1979 to grant
licenses to the placement agencies as “contractor” for a specified period
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27.

28.

29.

30.

31.

of time and make them furnish records as per the requirements under the
Act;

(c) Direct the inspectors appointed under the Child Labour (Prohibition and
regulation) Act, 1986 to ensure that children below 14 are not employed
as domestic help and regulate the conditions of employment of children
in the age group of 14-18;

(d)  Direct the Licensing authority under the Inter State Migrant Workmen
(Regulation of Employment and Conditions of Service) Act, 1979 to supply
a copy of their records to the Child Welfare Committees who in turn will
ensure that children who are placed by these contractors are cared for

properly;
(e)  Ensure that the Child Welfare Committees are enabled by framing model
rules with respect to working children and their rehabilitation needs;

() Direct that children below 14 who are rescued are either repatriated,
re-integrated or rehabilitated by the intervention of the Child Welfare
Committee;

(g) In cases of abuse which are covered by the Penal Code, these agencies
either collectively or individually help prosecute the perpetrator.

The above legislations can be sued to register the agencies and monitor them to
ensure that domestic workers are provided with protection as per guidelines,
which have been placed on record by the Petitioner following discussions with
the Government.

On the basis of the aforesaid legislative provisions, detailed suggestions were
given by Ms. Arpita Bhat to tackle with the issue under the existing Labour
Laws enumerated above. We will advert to these suggestions as well giving our
directions.

We may point out that Mr. Colin Gonsalves, learned Senior counsel who appeared
in WP (Crl.) No. 879 of 2007, also highlighted the issue and gave some further
and additional suggestions, which are contained in the written submissions filed
by the petitioner in this writ petition.

Before we advert to these suggestions and direction, which are required to be
issued on that basis, it would be necessary to comment that the State Government
as well as other Governmental authorities have participated in these proceedings
while playing the role of facilitator and has not acted in an adversarial manner.
This positive attitude of the respondent needs to be commended. In fact, the
counsel for the respondents as well as respondent authorities in great measure,
joined the other counsel as well as the Court in finding the solution to the
problems.

We may also record that Mr. Gopal Subramanium, Solicitor General of India,
who appeared in some stages of these proceedings had even prepared a
comprehensive report on “Indian Child : India’s Eternal Hope and Future” in
which not only the extent and ramification of the problem, some of the measures
which are required to be taken to tackle the problem were also suggested. After
highlighting the problem of trafficking of children and women and the magnitude
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thereof, the learned Solicitor General has suggested that every State Government
must have a set of guidelines of NGO"s which want to assist in inquiries/fact-
finding and rescue operations. These suggestions given in the said Report are as
under:

“12. Every state government must have a set of guidelines for
NGO"s which want to assist in inquiries/fact finding and rescue
operations. It is submitted that the guidelines published in
Bernard Boetoen"s An NGO’s PRACTICAL GUIDE IN THE FIGHT
AGAINST CHILD TRAFFICKING” are significant and should be
adopted as valuable guidelines.

a) Evaluation of existing or potential risks for the child
involved, the NGO undertaking enquiry/investigation/
fact-finding/rescue and, for eventual partners (persons,
association etc) is important. Wrong information may be
sent out to divert attention from a real case of trafficking.
Thereis also arisk for those engaged in investigations and
rescue operations of being trapped into false accusation;

b) Never simulate being the trafficker alone, in order to
establish proof (it can happen that the representative of
an NGO judges that she/he can establish proof by playing
the role of a client interested in purchasing children.
This can easily turn against her/him and she/he may be
obliged to prove at a later stage that she/he was in fact
playing a role);

C) Operate in a group of at least two or more persons if there
is a plan to follow the traffickers or trace a deal as part
of the preliminary enquiry if possible, identify people
or groups who can be potential partners in fact-finding/
investigation/rescuing the child or, in facilitating and
participating in legal action for protecting the child and
prosecuting the offender;

d) Where accessibility to the child, her/his family/relatives/
friends, people in neighborhood is possible, use non-
threatening, non-intrusive questions with great care and
sensitivity to seek any information;

e) Evaluate the risk of further victimization of the child
and evolve ways and means to become a companion and
confidante for the victimized child;

f) Maintain the confidentiality of the child, avoid taking
pictures, videos, tape recording etc and under no
circumstances should this be breached as it could
endanger the child"s life;
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g) Be prepared to help the child in terms of immediate
removal from victimization and ensuring trauma
counseling;

h) Reliability of the information received and the fact
of trafficking must be confirmed by reaffirming the
address/name/identity of person(s) involved (the child,
the alleged offender(s), child"s family surrounding in
which the child is confined or kept etc.). It does not imply
imputing any conclusion or judgment on the case;

i) Be as precise as possible in relation to the elements
that constitute a case of trafficking: on the description
of the location, the dates, the time, the numbers, the
nationality and the description of the persons present,
their presumed age, their clothes, the vehicles used for
transporting the victims, the length of the trips (night,
day etc...); the brutality suffered, the food and drinks
given, the financial transactions etc.;

j) Put everything into writing, and indicate what is verified
and what is assumed, what is direct testimony and what is
indirect testimony through a third party, what are rumors
etc. This will help analyze the information gathered,
assessee areas/issues on which more information is
required and devise ways of doing so. Written observation
can go a long way in conducting further inquiry and
investigation. Even while assisting in the prosecution of
offenders as a witness, the written observations prove a
greathelp. Never forgetthatatalater date the investigator
will be called in the judicial process as a witness, and the
information will be submitted for cross-examination by
the counsel for the defence;

k) Keep the witnesses and victims anonymous in the first
written report. Only deliver the names when submitting
to the police or the CWC or at the judicial stage;

1) Be ready to pursue the case (complaint/FIR/evidence/
cross-examination/psycho-legal support to the victim/
rehabilitation and reintegration of the victim).”

Thereafter the learned Solicitor General has suggested certain guidelines which
police must follow in this behalf. Following suggestions are mooted in this Court,
which are as under:

“13. The police must follow certain guidelines as well. It is submitted that the
following guidelines should be mandated:-

i. Care must be taken to ensure the confidentiality of the
child and due protection must be given to her/him as a
witness;
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33.

ii. The detailed interview of the victim should be done
preferably by crisis intervention centres/members of the
Child Welfare Committee under the Juvenile Justice Act.
There should be adequate breaks and intervals during
the interview with a child victim:

iii. If the police employ a child friendly approach to the
entire investigation, the possibility of getting all relevant
information gets higher. This can be done by having a
supportive environment for the child at the police station
wherein attention is paid to his needs. This can be done at
the police station itself or at any other place co-managed
by police and any NGO/CBO. Support persons for the
child should be contacted and in their absence, any civil
society group working with/for children or members of
CWC (whoever the child feels comfortable with) could be
asked to the present;

iv. Due care must be maintained to attend to issues like
interpreters, translators, record maintaining personnel,
audio-video recording possibilities etc.;

V. As far as possible, the same investigation officer must
follow up the case from investigation stage to the trial
stage;

Vi. There should be provision of food and water as well as
toilet facilities for the child in the police station and the
hospital;

vii.  No child should be kept in a Police Station;

viii. ~ Where a special juvenile police unit or a police officer has
been designated to deal with crimes against children and
crimes committed by children, cases relating to children
must be reported by such officer to the Juvenile Justice
Board or the child welfare committee or the child line or
an NGO as the case may be.”

Certain measures for proper implementation of Juvenile Justice (Care and
Protection of Children) Act 2000 are suggested in the same report. Measures
are also suggested for tackling the problem of child labour, child marriage,
trafficking of children for begging, trafficking of illegal inter-country adoptions,
exploitation of children for pornography, removal of human organs without
authority that violates the provision of Transplantation of Human Organs Act,
1994. In the factories including hazardous industries, however, having in mind
the scope of these writ petitions, we are not recording the same to express with
the hope that these suggestions of the learned Solicitor General, who is the Law
Officer of the Union of India, would also be given serious consideration by the
competent authorities and effective steps would be taken to implement those
suggestions.
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34.

Notwithstanding various laws and benevolent/welfare schemes, the reasons
because of which the problem persistsin is alarming magnitude as highlighted by
the Ministry of Women and Child Development, are reproduced in the aforesaid
report:

“Lack of prevention

Policies, programmes and structures to prevent children
from falling into difficult circumstances are most lacking. This
pertains both to policies to strengthen and empower poor and
vulnerable families to cope with economic and social hardship
and challenges and thus be able to take care of their children, as
well as to efforts to raise awareness of all India“s people on child
rights and child protection situation.

Poor planning and coordination
i) Poor implementation of existing laws and legislations;

ii) Lack of linkages with essential lateral services for
children, for example, education, health, police, judiciary,
services for the disables, etc;

iii) No mapping has been done for the children in need of
care and protection or of the services available for them
at the district city state levels;

iv) Lack of coordination and convergence of programmes/
services;

V) Weak supervision, monitoring and evaluation of the
juvenile justice system.

Services are negligible relative to the needs

i) Most of the children in need of care and protection, as
well as their families do not get any support and services;

ii) Resources for child protection are meager and their
utilization is extremely uneven across India;

iii)  Inadequate outreach and funding of existing programmes
results in marginal coverage even of children in extremely
difficult situations;

iv) Ongoing large scale rural urban migration creates an
enormous variety and number of problems related to
social dislocation, severe lack of shelter and rampant
poverty, most of which are not addressed at all;

V) Lack of services addressing the issues like child marriage,
female foeticide, discrimination against the girl child, etc;

vi) Little interventions for children affected by HIV/AIDS,
drug abuse, militancy, disasters (both manmade and
natural), abused and exploited children and children of
vulnerable groupslike commercial sexworkers, prisoners,
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vii)

migrant population and other socially vulnerable groups,
etc;

Little interventions for children with special needs,
particularly mentally challenged children.”

Poor infrastructure

Structures mandated by legislation are often inadequate:

Lack of institutional infrastructure to deal with child
protection;

Inadequate number of CWCs and ]]Bs;

Existing CWCs and ]JBs not provided with requisite
facilities for their efficient function, resulting in delayed
enquiries and disposal of cases.

Inadequate human resources

i)

v)

Inappropriate appointments to key child protection
services leading to inefficient and non-responsive
services;

Lack of training and capacity building of personnel
working in the child protection system;

Inadequate sensitization and capacity building of
allied systems including police, judiciary, health care
professions, etc;

Lack of proactive involvement of the voluntary sectors
in child protection service delivery by the State UT
Administrations;

Large number of vacancies in existing child protection
institutions.

Serious service gaps

L.

il.

iil.

iv.

Vi.

Improper use of institution in contravention to
government guidelines;

Lack of support services to families at risk making
children vulnerable;

Overbearing focus on institutional (residential care) with
non-institutional (i.e. non-residential) services neglected;

Inter-state and Intra-state transfer of children especially
for their restoration to families not provided for in the
existing schemes.

Lack of standards of care (accommodation, sanitation,
leisure, food etc.) in all institutions due to lower funding;

Lack of supervision and commitment to implement and
monitor standards of care in institutions;
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vii.  Most 24-hourshelters do not provide all the basic
facilities required, especially availability of shelter, food
and mainstream education;

viii.  Not all programmes address issues of drug abuse, HIV/
AIDS and sexual abuse related vulnerabilities of children;

ix. None of the existing schemes address the needs of child
beggars or children used for begging;

X. Minimal use of non-institutional care options like
adoption, foster care and sponsorship to children without
home and family ties.

Xi. No mechanism for child protection at community level
or involvement of communities and local bodies in
programmes and services;

xii.  Serious services and infrastructure gaps leading to few
adoptions;

xiii.  Cumbersome and time consuming adoption services;

xiv.  Lack of rehabilitation services for older children not
adopted through regular adoption processes;

XV. Aftercare and rehabilitation programme for children
above 18 years are not available in all states, and where
they do exist they are run as any other institution under
the JJ Act, 2000.

The learned Solicitor General has conceded that the above needs to be addressed
by the interventional order of this Court in exercise of its extra-ordinary
jurisdiction under the Constitution of India. In fact, directions of the following
nature are solicited:

“70. The above needs to be addressed by interventional orders of
this Court in the exercise of its extraordinary jurisdiction under
the Constitution. Points of implementation must be identified.
Each state government mustidentify an officer who isresponsible
for implementation of schemes in relation to children. There
must be a parallel linkage between a point of contact of the
Collectorate/Executive Administration with a point in Legal Aid
i.e. the Executive Chairman of the State Legal Services Authority
and a point in the NGO sector/civil society. Similarly, points must
be identified in each zila parishad and panchayat simiti and gram
panchayats. In fact, the presiding officers of the gram nyayalayas
may also be encouraged to identify children who are vulnerable
and who need protection. The Integrated Child Protection
Scheme is presently in place. It seeks to institutionalize essential
services and strengthen structures; it seeks to enhance capacities
at all levels; it seeks to create database and knowledge base for
child protection services; it needs to strengthen child protection
at family and community level. The guiding principles are neatly
119




formulated in this scheme. These must be implemented. The
adoption programme will be governed by the following guiding
principles:-

vi)

vii)

viii)

Best interest of the child is paramount;

Institutionalisation (e.g. placement into residential care)
of the child should be for the shortest possible period of
time;

All attempts should be made to find a suitable Indian
family within the district, state or country;

The child shall be offered for inter-country adoption only
after all possibilities for national adoptin, or other forms
of family based placement alternatives such as placement
with relatives (kinship care), sponsorship and foster care
arrangements have been exhausted;

All institutions should disclose details about children
in their care and make sure that those free for adoption
are filed and recorded with the State Adoption
Resource Agency (SARA) and CARA, with all supporting
documentation of authorization of such adoption from
CWG;

Inter-state coordination to match the list of Prospective
Adoptive Parents (PAPs) with that of available children
should be done by SARAs;

No birth mother/parent(s) should be forced/coerced
to give up their child for monetary or any other
consideration;

Adoption process from the beginning to end shall be
completed in the shortest possible time;

Monitoring, regulating and promoting the concept and
practice of ethical adoptions in the country should be
ensured;

Agenciesinvolved in the adoption process should perform
their duties in a transparent manner, following rules
of good governance and adhering to the professional
and ethical code of conduct. Those agencies shall be
reporting to and will be subject to rigorous auditing and
supervision by responsible state bodies.

72. The ICPS programmes are now brought under one umbrella
and are as follows:

a)

Care, support and rehabilitation services through child-
line;
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b) Open shelters for children in need in urban/semi urban
areas;

c) Family based non-institutional care through sponsorship,
foster care, adoption and aftercare.

XXX XXX XXX

75. In view of the directions suggested, the Child Welfare
Committee must directly come under the supervision of the
District Judge/Judge of the High Court, it is submitted that
the above implementation must also be overseen by a Court-
monitored mechanism.

76. There must be an annual report by CARA. The said report
must be scrutinized by a secretary incharge of family and social
welfare. On 9th September, 2009, an office memorandum was
issued by the Ministry of Home Affairs.

77. It is submitted that the said scheme requires to be
implemented by all the States. In view of the above circular
dated 9th September, 2009, it is submitted that a court direction
is necessary to implement the said circular. This Court may
direct that the said officer memorandum may be implemented
by all the State Governments and monthly reports be sent to the
central government.

XXX XXX XXX

83. It is submitted that implementation of schemes for children
must not be vitiated by humoresque choices but based on
the ethos and spirit of republic and constitutionalism. It is
submitted that the ichonography of child rights will require not
only active cooperation but a recognition of reality that children
are undoubtedly the harbingers of future. The safely to a society
lies in the manner of discovering the ignipotent character of
youth and children and particularly their capacity to be genuine,
authentic, individuals of self-worth and self-esteem. A society
which ignores children or is unconcerned about child rights
will always bear the ignominy of being a partial and selective
society carrying the impost of elitism. In India where rural
poor exist and children work in dhabas, it is necessary that
a mere imprecation towards charity is inadequate, a trusted
infrustrable right and ethos must emanate from constitutional
provisions. It is submitted that constitutional provisions are not
only intended to be invocative, they must be evocative in action.
It is respectfully submitted that rescue operations for children
must not be mere ligatures but must actually be meaningful
reintegrative steps into mainstream of society. This requires
conscious participation of the Government, the civil society and
those who are going to envision the reforms for educating the
poor and the weaker sections of society. It is submitted that any
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36.

37.

intervention would prevent malversation in the implementation
of schemes launched bonafidee. Ultimately, it is in the delivery of
the schemes and the manner in which delivery takes place fully
that governance measures its success. It is further submitted
that a continuing monitoring of these directions is essential so
that the initiative taken by the Central Government must not be
reduced into marcescent hopes. Under these circumstances, it is
submitted that suitable directions may be issued by this Court in
the larger interest of justice. 84. It is submitted that a direction
be issued that all the Central Government/State Governments/
Union Territories will cooperate to bring into effect the direction
suggested above.”

Since the respondent/Government itself had volunteered and exhorted this
Court to issue directions of the nature aforesaid by conceding that this Court
has power to issue such directions in exercise of its extraordinary power under
Article 226 of the Constitution, we hereby direct the Government of NCT of Delhi
as well as Government of India to take steps in the manner suggested above
treating the same as directions of this Court given in this order.

In addition, based on the suggestions given by the learned counsel for the
petitioners in all these writ petition, we hereby give the following directions
summarized as under:

(0

(i)

There is no comprehensive legislation to take care of the problem and
multiple statutes with multiple authorities - for lack of coordination
and disconnect among them - are not able to tackle the issue effectively.
Therefore, there is a need to study this aspect, viz., feasibility of having
a legislation to regulate employment of problem of children and adult
women, who are working as domestic helps. Emphasis should be laid
on the regulation of placement of agencies who provide such helps. We
are making these observations also for the reason that the existing laws
do not provide and effective speedy remedial which could ensure that
women and children are able to;

(a)  Seekrecovery and wages,
(b)  Ensure freedom of movement,

(c)  Access shelter option in case of abuse before being able to go
home.

Feasibility of having control of SDMs of the areas on these placement
agencies should also be worked out.

Tillthatisachieved, whichis allowing term measure,immediate concerned
respondent authority to ensure as to how various enforcement agencies
of different statutes are able to work in a coordinated and cooperative
manner. Necessary guidelines should be issued or rules framed in this
behalf. If possible, single window enforcement agency be created so
that the the NGO on behalf of such victims are able to approach the said
agencies instead of knocking the doors of different authorities.
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(iii)

For more effective implementation of the Juvenile Justice (Care and
Protection of Children) Act 2000 and Delhi Commission for Women Act,
following directions are issued:

(a)

(b)

(c)

(d)

Labour Department will register all placement agencies. The
registration process will be within a finite period of time. Failure
to register within that prescribed time should invite penal action
which can be prescribed by this Court.

The registration process should not only be for agencies located
in Delhi but also for all the agencies, who are placing women and
children in homes located in Delhi. This suggestion is made in
view of the apprehension expressed during discussions with the
Labour Department that as soon stringent laws are brought into
effect in Delhi, the agencies may shift out to the NCR region.

The registration information should require:
1) Details of the agencies;

2) Number of persons, who are employed through the
agencies, their names, ages and their addresses;

3) Details of salaries fixed for each person;

4) Addresses of the employers;

5) Period of employment;
6) Nature of work;
7) Details of the Commissions received from the employers.

The information should be available for access to the Child Welfare
Committee as well as the Delhi Commission for Women. During
the discussions, the Labour Department had indicated that the
information would be put up on the website. Till such time, the
information should not be put up on the website, the records may
be made available by the labour Department to the Commission
and the Committee.

38.  Various suggestions given by the petitioner in W.P. (Crl.) No.619 of 2002 and
to take such remedial steps, which are necessary for implementation thereof,
should be taken in consideration as stated by the petitioner & as stated in
paragraph 38 onwards herein be treated as the direction of this court. We also
direct the respondent authorities to consider the following suggestions at the
earliest :

Duties of the Commission and the Committee:

a)

b)

The Committee and the Commission will have a duty to go through the
records provided by the Labour Department.

The Committee and the Commission will verify the information and
the cases where information is found to be inadequate, seek further
information from the placement agencies after duly summoning them.
The Committee shall be authorized to sue the services of ,Childline", a
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d)

service set up by the Ministry of Women and Child Development, Union
of India and managed by NGOs to verify the information in appropriate
cases. The Commission shall identify agencies who would assist them in
verifying information with respect to adult women.

The Committee and the Commission shall entertain complaints made by
the domestic worker herself/himself of through her/his guardian, NGOs
managing ,childline" services, the employer or the police in appropriate
cases.

The Committee or the Commission shall decide the complaints made
within a period of 30 days.

Adjudication of the Complaints:

The Committee and the Commission may hear the following types of cases:

a)
b)

c)

d)
e)

f)
g)

Withholding of agreed wages;

Harassment including harassment by employer at the hands of the
placement agencies;

Harassment and/abuse by placement agency proprietor/staff at their
premises or at work place;

Non-compliance of the agreed terms;

Abusive working conditions which is beyond the physical capacity of the
child in cases where persons between the ages 14 and 18 are employed.

Long hours of work;

Lack of basic facilities including medical care and food.

Powers of the Committee/Commission:

(a)

(b)

(c)

(d)

(e)

()

(g)

A committee and the commission will have powers to summon the
placement agencies or the employer as the case may be on a complaint
made by the domestic worker or her guardian or any person employing
her;

Direct payment of wages as per agreed terms and in appropriate cases
impose fines;

Direct payment of compensation in cases where severe injuries are caused
to the domestic worker during the course of the work;

Direct medical assistance;

Direct the placement agency to comply with the agreement with the
employer or return the commission where the terms are not complies
with;

Impose fines on the placement agencies where it is found that terms of
the agreement are not followed;

Direct legal aid to the child/woman where a criminal offence has
happened;

124




39.

40.

41.

(h)  Directemployers to inform the local police or the Committee/Commission
in cases where the domestic worker is missing within 24 hours;

(i) In cases where a domestic worker has been placed in a home against
her wishes, enable her to leave her employment and direct the agency to
return the commission paid by the employer back to the employer.

The Petitioner in W.P. (Crl.) No.879 of 2007 has referred to Police Circular issued
by DCP, Headquarters, New Delhi. This Circular requires the Delhi Police to:

a) regulate the functioning of placement agencies;

b) to ensure proper screening of domestic workers being recruited by
placement agencies by maintaining the register of all such agencies;

C) Ensure that the agencies enroll applicants on the basis of formal
applications containing full details including the photographs and contact
addresses of the applicants, the details of previous employers, etc.

d) Verification of domestic workers is to be done by the Police.

The DCP has filed the response wherein it is stated that the matter was examined
in detail and the guidelines stated in the Circular cannot be implemented
as Delhi Police is already too overburdened with the law and order, security,
inquiries and investigations, etc. It is also mentioned that to keep a check on the
maintenance of registers, etc. of the placement agencies would not be feasible in
the current scenario of heightened security concern. It is stated that the Circular
is merely an executive instruction and non-compliance thereof cannot entail any
penal consequence on the placement agencies. We are of the opinion that once
such a circular is issued, it does not behove Delhi Police now to wriggle out of
that on the pretext that this was for internal instructions and thereby refusing to
adhere to the same. We, therefore, direct that the administration at the highest
level in Delhi Police shall reconsider the feasibility of implementation of the
instructions contained in the said.

Another direction, which is sought by this petitioner pertains the dues of 83
domestic workers, which are yet to be recovered from the placement agencies
or the employers. It is submitted that since the children were exploited without
Police or Labour Department acting to protect them, the Government of NCT,
Delhi be directed to pay the entire dues at the earliest and recover the same
from the placement agencies or employers. However, such directions cannot be
issued without dealing with this issue at length that too on the basis of proper
pleadings. Therefore, we give liberty to the petitioner to file appropriate writ in
this behalf.

The petitioner has also pointed out that 12 children are still missing and have
not been recovered. We direct the Police to register the F.LR. in all these cases of
remaining persons and take proper investigation into the matter and also take
steps to locate those children at the earliest. During the investigation, help of the
petitioner can also be sought. It would be more appropriate if the interrogation
of concerned persons in the placement agencies is done in the presence of the
petitioner.
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42.  These writ petitions are disposed of in the aforesaid terms. However, if any
clarification for further consequential directions is needed, the petitioners are
given liberty to approach this Court by means of Miscellaneous applications in
these writ petitions.

(A.K. SIKRI)
JUDGE

(AJIT BHARIHOKE)
JUDGE

DECEMBER 24, 2010
aaa
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-Yolun F. (%,’(3/u¢e({y
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Supreme Court of India

WRIT PETITION (CRL.) NOs. 745-54 OF 1950

Gaurav Jain
Vs
Union Of India & Ors

Bench: K Ramaswamy

DATE OF JUDGMENT: 09/07,/1997

ORDER

“Frailty, the name is woman”, was the ignominy heaped upon women of Victorian
Era by William Shakespeare in his great work ‘Hamlet. The history or sociology has,
however, established the contrary, i.e., “fortitude’, thy name is woman; “caress’, thy
name is woman; “self-sacrifice’, thy name is woman; tenacity and successful pursuit,
their apathetically is women. Indira Gandhi, Margaret Thatcher, Srimovo Bhandarnaike
and Golda Meir are few illustrious women having proved successful in democratic
governance of the respective democratic States. Amidst them, still, a class of women
is trapped as victims of circumstances, unfounded social sanctions, handicaps and
coercive forms in the flesh trade, optimised as “prostitutes’, (for short, “fallen women’).
Seeking their redemptions, a few enlightened segments are tapping and doors of this
Court under Article 32 of the Constitution, through a public spirited advocate, Gaurav
Jain who filed, on their behalf, the main writ petitions claiming that right to be free
citizens; right not to be trapped again; readjusted by economic empowerment, social
justice and self-sustenance thereby with equality of status, dignity of person in truth
and reality and social integration in the mainstream are their magna carta. An article
“A Red light trap: Society gives no chance to prostitutes’ offspring” in ‘India Today’
dated July 11, 1988 is founded as source material and has done yeoman'’s service to
ignite the sensitivity of Gaurav to seek improvement of the plight of the unfortunate
fallen women and their progeny. Though Gaurav had asked for establishing separate
educational institutions for the children of the fallen women, this Court after hearing
all the State Governments and Union Territories which were then represented through
their respective standing counsel, observed on November 15, 1989 in Gaurav Jain vs.
Union of India & Ors. [1990 Supp. SCC 709] that “segregating children of prostitutes by
locating separate schools and providing separate hostels” would not be in the interest of
the children and the society atlarge. This Court directed that they “should be segregated
from their mothers and be allowed to mingle with others and become a part of the
society”. Accepting the suggestion from the Bar and rejecting the limited prayer of the
petitioner, this Court had ordered that “Children of prostitutes should, however, not be
permitted to leave in inferno and the undesirable surroundings of prostitute homes”.
This was felt particularly so in the case of young girls whose body and mind are likely
to be abused with growing age for being admitted into the profession of their mothers.
While this Court did not accept the plea for separate hostels for children of prostitutes, it
felt that “accommodation in hostels and other reformatory homes should be adequately
available to help segregation of these children from their mothers living in prostitute
homes as soon as they are identified”. In that view, instead of disposing of the writ
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petition with a set of directions, this Court constituted a Committee comprising S/Shri
V.C. Mahaja, R.K. Jain, Senior Advocates and others including M.N. Shroff, Advocate, as its
Convenor, and other individuals named in the Order; the Court directed the Committee
to submit its report giving suggestions for appropriate action. Accordingly, the report
was submitted. Arguments wee heard and judgment was reserved but could not be
delivered. Resultantly, it was released from judgment. We have re-heard the counsel
on both sides. The primary question in this case is: what are the rights of the children
of fallen women, the modules to segregate them from their mothers and others so as
to give them protection, care and rehabilitation in the mainstream of the national life?
And as facet of it, what should be the scheme to be evolved to eradicate prostitution, i.e.,
the source itself; and what succour and sustenance can be provided to the fallen victims
of flesh trade? These are primary questions we angulate for consideration in this public
interest litigation.

The Preamble, an integral part of the Constitution, pledges to secure “socio-
economic justice’ to all its citizens with stated liberties, “equality of status and of
opportunity’, assuring ‘fraternity’ and ‘dignity’ of the individual in a united and
integrated Bharat. The fallen women too are part of citizenry. Prostitution in society
has not been an unknown phenomenon; it is of ancient origin and has its manifestation
in various forms with varied degrees unfounded on so-called social sanctions etc. The
victims of the trap are the poor, illiterate and ignorant sections of the society and are
the target group in the flesh trade; rich communities exploit them and harvest at their
misery and ignominy in an organised gangsterism, in particular, with police nexus. It
is of grave social concern, increasingly realised by enlightened public spirited sections
of the society to prevent gender exploitation of girl children. The prostitute has always
been an object and was never seen as complete human being with dignity of person; as
if she has had no needs and aspirations of her own, individually or collectively. Their
problems are compounded by coercion laid around them and torturous treatment
meted out to them. When they make attempts either to resist the prostitution or to
relieve themselves from the trap, they succumb to the violent treatment and resultantly
many a one settle for prostitution. Prostitute is equally a human being. Despite that
trap, she is confronted with the problems to bear and rear the children. The limitations
of trade confront them in bringing up their children, be it male or female. Their children
are equally subjected to inhuman treatment by managers of brothels and are subjected
to discrimination, social isolation; they are deprived of their right to live normal life for
no fault of their own. In recent times, however, there has been a growing body of opinion,
by certain enlightened sections of the society advocating the need to no longer treat the
fallen women as a criminals or as an object of shocking sexual abuse; they are victims of
circumstances and hence should be treated as human beings like others, so as to bring
them into the mainstream of the social order without any attached stigma. Equally,
they realise the need to keep their children away from the red light area, particularly
girl children and have them inducted into respectable and meaningful avocations and/
or self-employment schemes. In no circumstances, they should continue to be in the
trap of flesh trade for commercial exploitation. They need to be treated with humanity
and compassion so as to integrate them into the social mainstream. If given equal
opportunity, they would be able to play their own part for peaceful rehabilitation, live
a life with happiness purposefully, with meaningful right to life, culturally, socially and
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economically with equality of status and dignity of person. These constitutional and
human rights to the victims of fallen track of flesh trade, need care and consideration
of the society. This case calls upon to resolve than human problem with caress and
purposeful guidelines, lend help to ameliorate their socio-economic conditions,
eradicate social stigma and to make available to them equal opportunities for the social
order.

Equally, the right of the child is the concern of the society so that fallen women
surpass trafficking of her person from exploitation; contribute to bring up her children;
live a life with dignity; and not to continue in the foul social environment. Equally, the
children have the right to equality of opportunity, dignity and care, protection and
rehabilitation by the society with both hands open to bring them into the mainstream of
social life without pre-stigma affixed on them for no fault of her/his. The Convention on
the Right of the Child, the fundamental Rights in Part III of the Constitution, Universal
Declaration of Human Rights, the Directive Principles of the State Policy are equally
made available and made meaningful instruments and means to ameliorate their
conditions - social, educational, economical and cultural, and to bring them into the
social stream by giving the same opportunities as had by other children. Thus, this case
calls for a careful and meaningful consideration with diverse perspectives, to decide
the problems in the light of constitutional and human rights and directions given to
the executive to effectuate them on administrative side effectively so that those rights
become real and meaningful to them.

Let us, therefore, first consider the rights of the fallen women and their children
given by the Constitution and the Directive Principles, the Human Rights and the
Convention on the Right of Child, before considering the social ignominy attached to
them and before looking for remedy to relieve them from the agony and make them
equal participants in normal social order. Article 14 provides for equality in general.
Article 21 guarantees right to life and liberty. Article 15 prohibits discrimination on the
grounds of religious race, caste, sex or place of birth, or of any of them. article 15(3)
provides for special protective discrimination in favour of woman and child relieving
them from the moribund of formal equality. It state that “nothing in this article shall
prevent the State from making any special provision for women and children”. Article
16(1) covers equality of opportunity in matters of public employment. Article 23
prohibits traffic in human beings and forced labour and makes it punishable under
Suppression of Immoral Traffic in Women and Girls Act, 1956 which is renamed
in 1990 as the Immoral Traffic (Prohibition) Act (for short, the "ITP Act’). article 24
prohibits employment of children in any hazardous employment or in any factory or
mine unsuited to their age.

Article 38 enjoins the State to secure and protect, as effectively as it may, a social
order in which justice - social, economic and political, shall inform all the institutions
of national life. It enjoins, by appropriate statutory or administrative actions, that the
state should minimise the inequalities in status and provide facilities and opportunities
to make equal results. Article 39(f) provides that the children should be given
opportunities and facilities to develop in a healthy manner and conditions of freedom
and dignity; and that childhood and youth are protected against exploitation and
against moral and material abandonment. Article 46 directs the State to promote the
educational and economic interests of the women and weaker sections of the people
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and that it shall protect them from social injustice and all forms of exploitation. Article
45 makes provision for free of exploitation. Article 45 makes provision for free and
compulsory education for children, which is now well settled as a fundamental right to
the children upto the age of 14 years; it also mandates that facilities and opportunities
for higher educational avenues be provided to them. The social justice and economic
empowerment are firmly held as fundamental rights of every citizen.

Article 1 of the Universal Declaration of Human Rights provides that all human
beings are born free and equal in dignity and rights. They are endowed with reason
and conscience and should act towards one another in a spirit of brotherhood. Article
2 provides that everyone, which includes fallen women and their children, is entitled to
all the rights and freedoms set forth in the Declaration without any distinction of any
kind such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status. Article 3 provides that everyone has the
right to life, liberty and security of person. Article 4 enjoins that no one shall be held in
slavery or servitude; slavery and the slave trade shall be prohibited in all their forms.
The fallen victims in the flesh trade is no less than a slave trade. Article 5 provides that
no one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. The fallen/trapped victims of flesh trade are subjected to cruel, inhuman
and degrading treatment which are obnoxious, abominable and an affront to Article 5
of the Universal Declaration and Article 21 of the Indian Constitution. Equally, Article 6
declares that everyone has the right to recognition everywhere as a person before the
law.

The victims of flesh trade are equally entitled before the law to the recognition
as equal citizens with equal status and dignity in the society. Article 7 postulates that all
are equal before the law and are entitled, without discrimination, to equal protection
of the law. So, denial of equality of the rights and opportunities and of dimity and of the
right to equal protection against any discrimination of fallen women is violation of the
Universal Declaration under Article 7 and Article 14 of the Indian Constitution.

Article 8 of the Universal Declaration provides that everyone has the right
to an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted by the Constitution or the law. The Supreme Court of India,
which is the sentinel in the qui vive, is enjoined to protect equally the rights of the
poor, the deprived, the degraded women and children trapped in the flesh trade, kept
in inhumane and degrading conditions, and to grant them the constitutional right to
freedoms, protection, rehabilitation and treatment by the social engineering, in law,
constitution and appropriate administrate measures so as to enable them to work
hand-in- hand to live with dignity and without any stigma due to their past conduct
tagged to them by social conditions, unfounded customs and circumstances which have
become blot on the victims and their children. They too are entitled to full equality,
fair and adequate facilities and opportunities to develop their personality with fully
grown potentiality to improve their excellence in every walk of life. Article 51-A of the
Constitution enjoins duty on every citizen to develop the scientific temper, humanism
and the spirit of inquiry and reform and to strive toward excellence in all spheres of
individual and collective activity so that the nation constantly rises to higher levels of
endeavor and achievement.
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Preamble to the Declaration of the Right of the Child adopted by the UNO
on November 20, 1959, provides that the child by reason of his or her physical or
mental immaturity, needs special safeguards and care including her appropriate legal
protection before as well as after birth. Recalling the provisions of Declaration of Social
and Legal Principles relating to Protection and Welfare of the Children with Special
Reference to Foster or Placement and Adoption Nationally and Internationally; the
General Assembly Resolution 41/85 of December 3, 1986; the United Nations adopted
Standard Minimum Rules for the administration of Juvenile Justice (The Beijing Rules)
dated November 29, 1985. India is a signatory to the Declaration and has the same
and effectively participated in bringing the Declaration in force. Article 3 (1) postulates
that in all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interest of the child shall be the primary consideration. Article 3 (2) enjoins to
ensure the child such protection and care as is necessary for his or her well-being,
taking into account the rights and duties of his or her parents, legal guardians, or other
individuals legally and all the appropriate measures in that behalf shall be taken by the
State. Article 3 (3) postulates that the state shall ensure the availability of institutional
services and facilities responsible for the care or protection of children, shall conform
with the standards established by competent authorities, particularly in the areas
of safety, health, in the number and suitability of their self as well as competent
supervision. Article 4 obligates by appropriate legislative, administrative or other
measures, implementation of the right recognised in the Convention. The State has
undertaken to implement economic, social and cultural rights, such measures to the
maximum extent of the available resources and where needed within the framework of
international co-operation.

Article 6 postulates that State Parties recognise that every child has the inherent
right to life which is already granted by Article 21 of the Constitution of India which has
been interpreted expansively by this Court to make the right to life meaningful, socially,
culturally, economically, even to the deprived segments of the society with dignity of
person and in pursuit of happiness. Article 6(2) enjoins to ensure development of the
child and Article 7(2) postulates that the state shall ensure implementation of these
rights in accordance with law and their obligations. Article 9 (3) envisages that the
state shall respect the right of the child who is separated from her parents to maintain
personal relations and contact with her parents on regular basis. Article 14(2) provides
that the state shall respect the rights and duties of the parents, and when applicable,
legal guardians, to provide direction to the child in the exercise of his or her right in
a manner consistent with the evolving capacities of the child. article 17(2)(e) enjoins
the state to encourage the development of appropriate guidelines for the protection of
the child from information and material injurious to his or her well-bearing in mind
the provisions of Articles 13 and 18. Article 18(1) provides that the state shall use
their best efforts to ensure recognition of the principle that both parents have common
responsibilities for the upbringing and development of the child. Parents and State
have the primary responsibility for the upbringing and development of the child. The
best interests of the child will be their basic concern. Sub-para (2) postulates that for
promoting the rights set forth in this Convention, parents, legal guardian or the State in
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the performance of their child-rearing responsibilities, shall ensure the development of
institutions, facilities and services for the care of children.

Article 19(1) provides that the State Parties shall take all appropriate legislative,
administrative, social and educational measures to protect the child from all forms
of physical or mental violence, injury or abuse, neglect or negligent treatment, mal-
treatment or exploitation including sexual abuse, while in the care of parents, legal
guardians or any other person who has the care of the child. Equally, sub-para (2)
of Article 19 postulates protective measures, as may be appropriate, should include
effective procedure for the establishment of social programme to provide necessary
support for the child and for those who have the care of the child as well as for other
forms of prevention etc. Article 20 which is material for the purpose postulates as
under:

“1. A child temporarily or permanently deprived of his or her
family environment, or in whose own best interest cannot
be allowed to remain in that environment, shall be entitled to
special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws
ensure alternative care for such a child.

3. Such care could include, inter alia, foster placement, Kafala
or Islamic Law, adoption, or if necessary placement in suitable
institutions for the case of children. When considering solutions,
due regard shall be paid to the desirability of continuity in a
child’s upbringing and to the child’s ethic, religious cultural and
linguistic background.”

Article 28 recognises the right of the child to education and with a view of
achieving this right progressively and on the basis of equal opportunity, the state shall
in particular:

(a) make primary education compulsory and available free to all;

(b)  encourage the development of different forms of secondary education,
including general and vocational education, make them available and
accessible to every child and take appropriate measures such as the
introduction of free education and offering financial assistance in case of
need;

(c)  make higher education accessible to all on the basis of capacity by every
appropriate means;

(d) make educational and vocational information and guidance available and
accessible to all children; and

(e)  take measures to encourage regular attendance at schools and the
reduction of drop-out rates.

Article 29 envisages that the State Parties agree that the education of the child
shall be directed to:
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(a)

(b)

(c)

(d)

(e)

the development of the child’s personality, talents and mental and physical
abilities to their fullest potential;

the development of respect for human rights and fundamental freedoms
and for the principles enshrined in the Charter of the United Nations;

the development of respect for the child’s parents, his or her own cultural
identity, languages and values, for the national values of the country in
which the child is living, the country from which he or she may originate,
and for civilizations different from his or her own;

the preparation of the child for responsible life in a free society, in the
spirit of understanding, peace, tolerance, equality of sexes, and friendship
among all peoples, ethnic, national and religious groups and persons of
indigenous origin; and

the development of respect for the natural environment.

Article 32 recognises the right of the child to be protected from economic
exploitation and from performing any work that is likely to be hazardous or to interfere
with the child’s education or to be harmful to the child’s health or physical, mental,
spiritual, moral or social development. Articles 34, 36 and 37(a) are equally relevant
and read as under:

“34. State Parties undertake to protect the child from all forms of
sexual exploitation and sexual abuse. For these purposes, States
Parties shall in particular take all appropriate national, bilateral
and multilateral measures to prevent:

(a) the inducement or coercion of a child to engage in any
unlawful sexual activity;

(b) the exploitative use of children in prostitution or other
unlawful sexual practices;

(c) the exploitative use of children in pornographic performances
and materials.

36. State Parties shall protect the child against all other forms of
exploitation prejudicial to any aspects of the child’s welfare.

37. State Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment. Neither capital
punishment for life imprisonment without possibility of release
shall be imposed for offences committed by persons below 18
years of age;”

Article 8 of the Declaration on the Right to Development provides that the State
shall undertake at the national level, all necessary measures for the realisation of the
right to development and shall ensure, inter alia, equality of opportunity for all in their
access to basic resources, education, health services, food, housing, employment and
the fair distribution of income. Effective measures should be undertaken to ensure that
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women have an active role in the development process. Appropriate economic and
social reforms should be carried out with a view to eradicating all social injuries.

The Convention on the Elimination of All Forms of Discrimination Against
Women, 1979 enjoins by Article 1, prohibition of discrimination of women. Article 5
enjoins to modify social and patterns of conduct of men and women with a view to
achieving elimination of prejudices and customary and all other practices which are
based on the idea of the inferiority or the superiority of the sexes or on stereotyped
roles for men and women. Article 12 prescribes discrimination against women in the
field of health care in order to ensure on the basis of equality of men and women, access
to health care services, including those related to family planning. Article 13 prescribes
discrimination and directs that the State Parties shall eliminate discrimination against
women in other areas of economic and social life in order to ensure on the basis of
equality of men and women, the same rights, in particular, the right to family benefits,
the right to participate in recreational activities, sports and all aspects of cultural life.
Article 16(d) enjoins the State to ensure on the basis of equality of men and women, the
same rights and responsibility as parties, irrespective of their martial status, in matters
relating to their children; in all cases the interests of the children shall be paramount. In
Madhu Kishwar & Ors. vs. State of Bihar & Ors. [(1996) 5 SCC 125], this Court considered
the provisions ofthe Conviction on the Elimination of All Forms of Discrimination Against
Women, 1979 (CEDAW) and held the same to be integral scheme of the Fundamental
Rights and the Directive Principles. Article 2(e) of CEDAW enjoins the State Parties
to breathe life into the dry bones of the Constitution, international Conventions and
the Protection of Human Rights Act, to prevent gender- based discrimination and to
effectuate right to life including empowerment of economic, social and cultural rights.
Article 2(f) read with Articles 3, 14, and 15 of the CEDAW embodies concomitant right
to development as an integral scheme of the Indian constitution and the Human Rights
Act charges the National Commission with duty to ensure proper implementation as
well as preventation of violation of human rights and fundamental freedoms. Human
Rights are derived from the dignity and worth inherent in the human person. Human
rights and fundamental freedom have been reiterated by the Universal Declaration of
Human Rights. Democracy, development and respect for human rights and fundamental
freedoms are interdependent and have mutual reinforcement. The human rights for
women, including girl child are, therefore, inalienable, integral and indivisible part of
universal human rights. The full development of personality and fundamental freedoms
and equal participation by women in political, social, economic and cultural life are
concomitants for national development, social and family stability and growth - cultural,
social and economical. All forms of discrimination on ground of gender is violative of
fundamental freedoms and human rights. It would, therefore, be imperative to take
all steps to prohibit prostitution. Eradication of prostitution in any form is integral to
social weal and glory of womenhood. Right of the child to development hinges upon
elimination of prostitution. Success lies upon effective measures to eradicate root and
branch of prostitution.

Section 2 (a) of the Immoral Traffic (Prevention) Act, 1956 (for short, the
ITP Act’) defines "brothel’ to mean any house, room, conveyance or place or any
portion of any house, room, conveyance or place which is used for purpose of sexual
exploitation or abuse, for the gain of another person or for the mutual gain of two
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or more prostitutes. The essential ingredient, therefore, is a place being used for the
purpose of sexual exploitation or abuse. The phrase “for the purpose of’ indicates that
the place being used for the purpose of the prostitution may be a brothel provided
a person uses the place and ask for girls, where the person is shown girls to select
from and where one does engage or offer her body for promiscuous sexual intercourse
for hire. In order to establish prostitution, evidence of more than one customer is not
always necessary. All that is essential to prove is that a girl/lad should be a person
offering her body for promiscuous sexual intercourse for hire. Sexual intercourse is
not an essential ingredient. The inference of prostitution would be drawn from diverse
circumstances established in a case. Sexuality has got to be established but that does not
require the evidence of more than one customer and no evidence of actual intercourse
should be adduced or proved. It is not necessary that there should be repeated visits by
persons to the place for the purpose of prostitution. A single instance coupled with the
surrounding circumstances may be sufficient to establish that the place is being used as
a brothel and the person alleged was so keeping it. The prosecution has to prove only
that in a premises a female indulges in the act of offering her body for promiscuous
sexual intercourse for hire. On proof thereof, it becomes a brothel.

The Juvenile Justices Act, 1986 (for short, the ‘J] Act’) was enacted to provide
for the care, protection, treatment, development and rehabilitation of neglected or
delinquent juveniles and for the adjudication of such matters relating to disposition
of delinquent juveniles. The pre-existing law was found inadequate to tie over social
knowledge, instrument, delinquency or improvement of the child. The Act sought to
achieve a uniform legal framework for juvenile justice in the country as a whole so as
to ensure that no child, in any circumstance, is lodged in jail and police lock-up. This
is being ensured by establishing Juvenile Welfare Boards and Juvenile courts to deal
adequately with the subject. The object of the Act, therefore, is to provide specialised
approach towards the delinquent or neglected juvenile to prevent recurrence of juvenile
delinquency in its full range keeping in view the developmental needs of the child
found in the situation of social maladjustment. That aims is secured by establishing
observation homes, juvenile houses, juvenile homes or neglected juvenile and special
homes for delinquent or neglected juveniles. The J] Act is consistent with the right of
the child to development; the established norms and standards for the administration
of juvenile justice and special mode of investigation, prosecution, adjudication and
disposition of the juvenile. The ]J] Act provides for care, treatment and rehabilitation
by developing appropriate linkage and co-operation between formal system of juvenile
justice and voluntary agencies engaged in the welfare of the neglected or socially mal-
adjusted children; it specifically defines the areas of the responsibilities etc. Section
2(a) defines "begging’. Section 2(b) defines ‘Board’ to means Juvenile Welfare Board
constituted under Section 4. Terms Brothel, "prostitute’, "prostitution’ and “public
place’ have been adopted as defined in ITP Act. ‘Competent authority’ or ‘Juvenile court’
as the case may be, is defined under Section 2(d). Section 2(f) defines “fit person’ or “fit
institution’ to mean any person or institution (not being a police station or jail) found fit
by the competent authority to receive and take care of a juvenile entrusted to his or its
care and protection on the terms and conditions specified by the competent authority.
“Guardian’ in relation to a juvenile has been defined under Section 2(g). ‘Juvenile’
has been defined under Section 2(h) to mean a boy who has not attained the age of
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sixteen years or a girl who has not attained the age of eighteen years. “Juvenile Court’
and ‘Juvenile Home’ have been defined in Section 1(i) and 2(j) respectively. 'Neglected
juvenile’ which is more relevant for the purpose of this case, has been defined in Section
2(1) to mean a juvenile who (i) is found begging; or (ii) is found without having any
home or settled place of abode and without any ostensible means of subsistence and is
destitute; (iii) has a parent or guardian who is unfit or incapacitated to exercise control
over the juvenile; or (iv) lives in a brothel or with a prostitute or frequently goes to any
place used for the purpose of prostitution, or is found to associate with any prostitution
or any other person who leads an immoral, drunken or depraved life; (v) who is being
or is likely to be abused or exploited for immoral or illegal purposes or unconscionable
gain. "Prostitution’ means the sexual exploitation or abuse of persons for commercial
purposes and the expression “prostitute’ shall be construed as it is defined under
Section 2(f) of ITP Act. After the amendment to the ITP Act, "prostitution’ means sexual
exploitation or abuse of person for commercial purpose.

Therefore, prostitution is not confined, as in the ITP Act, to offering of the body to
a person for promiscuous sexual intercourse. Normally, the word “prostitution’ means
an act of promiscuous sexual intercourse for hire or offer or agreement to perform an
act of sexual intercourse or any unlawful sexual act for hire as was the connotation of
the Act. It has been brought within its frame, by amendment, the act of a female and
exploitation of her person by an act or process of exploitation for commercial purpose
making use of or working up for exploitation of the person of the women taking unjust
and unlawful advantage of trapped women for one’s benefit or sexual intercourse.
The word "abuse’ has a very wide meaning everything which is contrary to good order
established by usage amounts to abuse. Physical or mental mal-treatment also is an
abuse. An injury to genital organs in an attempt of sexual intercourse also amounts to
sexual abuse. Any injury to private parts of a girl constitutes abuse under the ]]J Act.
"Public place’ a means any place intended for use by, or accessible to the public and
includes any public conveyance. It is not necessary that it must be public property. Even
if it is a private property, it is sufficient that the place is accessible to the public. It must
be a place to which public, in fact, resorts or frequents.

The Probation Officer is kept in-charge for enforcement of the provisions of
the Act. Section 4 of the J] Act deals with ‘Juvenile Welfare Boards’ under Chapter
[l titled "Competent Authority and Institutions for Juvenile’ It postulates that the
State Government by official notification may constitute for any area specified in
the notification, one or more Juvenile Welfare Boards for exercising the powers and
discharging the duties conferred or imposed on such Board in relation to neglected
Juveniles under the JJ Act. The powers of the Juvenile Courts, defined in Section 5, have
been reiterated in Section 7. Section 9 deals with ‘Juvenile homes’.

Itenjoins the State Government to establish and maintain as many juvenile homes
as may be necessary for the reception of neglected juveniles under the JJ Act. Every
juvenile home to which a neglected juvenile is sent under the J] Act shall not only provide
the juvenile with accommodation, maintenance and facilities for education, vocational
training and rehabilitation, but also to provide him with facilities for the development
of his character and abilities and give him necessary training for protecting himself
against moral danger or exploitation and shall also perform such other functions as may
be prescribed to ensure all-round growth and development of his personality. Sections
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10 and 11 deal with establishment of special or observation homes for delinquent
juveniles, details of which needs no elaboration. Section 12 touches upon the need for
After-care organisations. Under Section 13 in Chapter III, if any police officer or any
other person or organisation authorised by the State Government in this behalf, by
general or special order, is of opinion that a person is apparently a neglected juvenile,
such police officer or other person or organisation may take change of that person for
bringing him before a Board for rehabilitation, care and protection of the child. Section
14 deals with special procedure to be followed when neglected juvenile has parents.
Section 15 regulates inquiry regarding the neglected juvenile, the details of which
are not material. The question, therefore, is: what procedure is efficacious to prevent
prostitution, bring the fallen women and their children into the social mainstream by
giving care, protection and rehabilitation?

Three Cs, viz.,, counselling, cajoling and coersion are necessary to effectively
enforce the provisions of ITP Act and J] Act. By Order dated May 2, 1990, this Court,
after hearing the counsel, passed an order to set up an Advisory Committee to make
suggestions for eradicating child prostitution and to point out social aspects for the
care, protection, treatment, development and rehabilitation of the young victims,
children and girls prostitutes from red light area and get them free from the abuses of
prostitution; to amend the existing law or enact a new law, if so warranted; to prevent
sexual exploitation of children and to take various measures for effective enforcement
thereof. It is seen that the Committee constituted by this Court under the chairmanship
of Shri V.C. Mahajan travelled far and wide to have a look into the field of operation of
the governmental agencies and has suggested nodal programme for the eradication
of the twin facets of prostitution, viz., protection, care and rehabilitation of the fallen
women and neglected juveniles. The Committee has opined that the problem of child
prostitution does not stand by itself and is a component of overall phenomenon in the
country. It highly concentrates on identified red light areas as well as on areas which
are not so clearly identified. Though the problem of prostitution is mainly found in
large cities, but in the urban areas and some rural areas, the problem gives frequent
recurrence. Among the fallen women, the child prostitutes constitute major bulk
of the component. Child prostitutes constitute 12 to 15% of prostitutes in any area.
On account of the social sanctions, women are exploited by the monstrous customs
of Devdasis, Jogins and Venkatans is known by other names in different parts of the
country. The unfounded social and religion based sanctions are only camouflage;
their real motive is to exploit the unfortunate women. Most of them belong either to
Scheduled Castes or Backward Classes coming from socio-economically lower groups.
They are prevalent highly in Karnataka, Maharashtra and Andhra Pradesh. The specific
areas in major cities are identified as red light areas as well as some semi-urban but
rural areas. The number of red light areas having increased in recent times, brothel
based prostitution is on the vane but there is an increasing trend towards decentralised
mode of prostitution. 86% of the fallen women hail from Andhra Pradesh, Karnataka,
Tamil Nadu, West Bengal, Bihar, Maharashtra, Uttar Pradesh, Assam, Gujarat, Goa,
Madhya Pradesh, Kerala, Meghalaya, Orissa, Punjab, Rajasthan and Delhi, Delhi receives
prostitutes from about 70 districts in the country; Bombay from 40 districts; Bangalore
from 70 districts; Calcutta from 11 districts, Hyderabad from 3 districts etc. There is
growing evidence that the minimum number of prostitutes get into flesh trade either
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voluntarily or by organised gangster force women and girls by offering rosy future
to innocent fallen women and trap them often with the connivance of the police. The
Committee has also identified ten types of prostitutes like Street walkers, religious
prostitutes, prostitutes in brothel, singing and dancing girls, bar nude, massage parlour
and some are call girls. Comprehensive study conducted by another Committee in six
metropolitan cities, viz., Delhi, Bombay, Calcutta, Madras, Hyderabad and Bangalore,
reveals the age group of the prostitutes below 20 years of age are 75%, 21 to 30 years
are 40%, 30 to 35 years are 18% and above 35 years 12%. At the time of induction into
the prostitution, 9% are below 15 years; 249% between 16 to 13 years, 27.7% between
19 to 21 years; and 32.9% are above 22 years. At the time of entry, therefore, 15% of the
fallen girls are in the category of neglected juveniles, about 25% are minors between
the age group of 16 to 18 years. The major reasons for induction of prostitution are
poverty and unemployment or lack of appropriate rehabilitation etc. All abhore social
stigma; 16% due to family tradition and 9% due to illiteracy. 94.6% prostitutes are
Indians while 2.6% are Nepalis and 2.7% are Bangladesh is. 84.36% are Hindus; are
Muslims and 3.5% are Christians. In terms of caste classification, Dalits and Tribes
constitute 36%, Other Backward Classes 24% and others 40%. In terms of martial
status, only 10.6% of the prostitutes are married; 34.4% are unmarried and 54.2% are
divorcee or widows. In terms of education level; 70% of them are illiterates while 4%
only are literates. Only 24% of the prostitutes are educated at primary and secondary
level while 1.4% have higher qualifications. Therefore, prostitution is primarily due to
ignorance illiteracy, coercive trapping or scare of social stigma. In India, they enter into
the prostitution between the age of 16 to 19 years and lose market by the time they
became 35 years of age. Thereafter such persons either manage brothels or develop
contact with high leads. Recent trend is that ladies from higher levels of income are
initiated into the prostitution to sustain sufficient day-to-day luxurious style of life so
as to ensure continuous economic support for their well-being.

The Mahajan Committee report indicates that in two villages in Bihar and some
village in West Bengal, parents send their girl children to earn in prostitution and the
girls in turn send their earnings for maintenance of their families. It further indicates
that certain social organisations have identified the poverty as the cause for sending
the children for prostitution in expectation of regular remittance of income from
prostitution by the girls who have already gone into the brothels. It is also an inevitable
consequence that over years the fallen women are accustomed to certain life-style
and in terms of expenditure they need certain amount of money for their upkeep and
maintenance. When they bear children, it becomes additional burden for them. They
are led or cought in the debt traps. The managers of the brothel are generally ladies.
They do not allow the girls to bear children. In case of birth against their wishes, the
unfortunate are subjected to cruelty in diverse forms. In the process of maintaining the
children, again they land themselves in perpetually growing burden of debt without
any scope to get out from the bondage. Thereby, this process lends perpetuality to
slavery to the wile of prostitution. To support their children for education etc. 44% of
them desire to leave the red light traps and 43% of them express their despondence
languishing between hope and despair. Most of those who want to leave, have given
the reasons to save their children for prostitution and protection of the future their
children, fear of contacting the venerial diseases, the fear of their children following the
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path; some of them expressed dislike the profession, social stigma and their yearning
is to start new life. Those who want to remain in prostitution have given absence of
alternatives source of income, their social non-acceptability, family customs, poverty,
ill-health and their despondence as the reasons and, thus, they want to continue in the
prostitution as the last resort for their livelihood. They do not like to remain in red light
area and the profession but lack of alternative source of livelihood is the prime cause of
their continuation in the profession. If alternatives are available and society is inclined
to receive them, they will gladly shed off their past and start with a clean slate as a
fresh lease of life with renewed vigorous hope and aspiration to live a normal life, with
dignity of person; respect for the personality, equality of status; crave for fraternity and
acceptability in the social mainstream. Therefore, it would be imperative to provide
a permanent cure to the malady. There would be transition from the liberation from
the prostitution to start with fresh lease of life. This period should be taken care of
by providing behavioral corrections by constant interaction, counselling, cajoling and
coercion as the last resort for assurance of social acceptability inculcating faith in them.
An avenue to earn sufficient income for rehabilitation rekindles their resolve to start
with fresh lease of life, without which their craving to shed off the past and to start
with a new lease of life would remain a distant dream and a futile attempt. Therefore,
the rubicon has to be bridged between the past and the hope to make them realise
their desire as normal citizenry, by providing opportunity and facilities. Provision of
opportunities and facilities is input of the constitutional guarantee to the disadvantaged,
deprived and denied people. The directive principles of the Constitution, in particular
Articles 38, 39, and all relevant related Articles enjoin the State to provide them as
impregnable in built right to life guaranteed by Article 21 and equality of opportunities
with protective discrimination guaranteed in Article 14 the genus and its species,
Articles 15 and 16 and the Preamble, the arch of the Constitution by legislative and
administrative measures.

Therefore, it is the duty of the State and all voluntary non-government
organisations and public spirited persons to come in to their air to retrieve them
from prostitution, rehabilitate them with a helping hand to lead a life with dignity of
person, self-employment through provisions of education, financial support, developed
marketing facilities as some of major avenues in this behalf. Marriage is another object
to give them real status in society. Acceptance by the family is also another important
input to rekindle the faith of self-respect and self-confidence. Housing, legal aid, free
counselling assistance and all other similar aids and services are meaningful measures
to ensure that unfortunate fallen women do not again fall into the trap of red light
area contaminated with foul atmosphere. Law is a social engineer. The courts are part
of the State steering by way of judicial review. Judicial statesmanship is required to
help regaining social order and stability. Interpretation is effective armoury in its bow
to steer clear the social malady, economic reorganisation as effective instruments
remove disunity, and prevent frustration of the disadvantaged, deprived and denied
social segments in the efficacy of law, and pragmatic direction pave way for social
stability peace and order. This process sustains faith of the people in rule of law and the
democracy becomes useful means to the common man to realise his meaningful right
to life guaranteed by Article 21.
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V.C. Mahajan Report States that an organisation by name Prerana, selected
Kamathipura red light area, Bombay, where 14 lanes are in the occupation of the
Managers of the brothels and has occupation of the Managers of the brothels and has
located a centre for counselling. Therein, they organise regular counselling and service
center for the fallen woman and do work for the children. The national plan of action
for the girl child in the SAARC Decade of the Girl Child (1991-2000) was launched as a
project for the welfare and development of the girl children including adolescent girls
and street children in particular. an interdepartmental monitoring committee was also
set up under this plan in some of the red light areas. The provisions of Integrated Child
Development Services Scheme were extended. A number of voluntary agencies have also
been involved in the care, rehabilitation and advocacy to retrieve prostitutes including
child prostitutes. The rehabilitation and welfare organisation is to be initiated. Women
found in the flesh trade, should be viewed more as victims of adverse socio-economic
circumstances rather than as offenders in our society. Prostitution in five star hotels
is a license given to persons from higher echelons. The commercial exploitation of sex
may regarded as crime but chose trapped in custom oriented prostitution and gender
printed prostitution should be viewed as victims of gender oriented vulnerability. that
could be arrested by not only law enforcing agencies but by constant counselling and
interaction by the NGOs impressing upon them the need to shed off the path and to
start with a new lease of life. The ground realities should be tapped with meaningful
action imperatives, apart from the administrative action which aims at arresting
immoral traffic of women under ITP Act through inter-State or interpol arrangements
and the nudal agency like the CBI is charged to investigate and prevent such crimes. We
are concerned in this case more with the rehabilitation aspect than with preventation
of the crime. Therefore, we emphasis on the review of the relevant law in this behalf,
effective implementation of the scheme to provide self-employment, training in
weaving, knitting, painting and other meaningful programmes to provide the fallen
women the regular source of income by self-employment or; after vocational education,
the appropriate employment generating schemes in governmental, semi-governmental
or private organisations.

The customary initiation of women in the practice of Devadasi, Jogins and
Venkatansins is prevalent in Andhra Pradesh, Karnataka and Maharashtra areas : in
particular the practice of prostitution is notorious. It is an affront to the human dignity
and self-respect but the pursuit of customary beliefs traps the fair sex into this glorified
self-sacrifice and ultimately leads to prostitution service in the temples and charitable
institutions etc. which is a crime against humanity, violation of human rights and
obnoxious to constitution and Human Rights Act. They are void under Article 13 of the
Constitution of India and punishable under the law. They are to the Constitutional
scheme. Fundamentalists and proponents of these practices are constitutional
criminals. The unfounded customs cannot ave legal sanction. On the other hand, penal
enactments provide for abolition thereof. Instead of progressive outlook, regressive
unfortunate tendency, of late, is raising its ugly head to glorify these ignominious
practices which is leading not only to abetment of commission of the crime, but also
misleading the unfortunated illiterate and weaker sections of he society, to be taken in
seriously by he later by their false promises or false theories such as God’s ordain which
finds easy acceptance by the poor and illiterate and is acted upon. Every right thinking
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person should condemn such attempts apart from prohibiting initiation of the nasty
practice wherein the eldest girl child in particular families, is offered as Devadasi or
Jogin or Venkatasin, by whatever local name they are called. They are making the lives
of the girl miserable ; in he guise of prosperous future and custom, the girl is detained
in prostitution for no fault of her. This is prevalent in particular six districts of Karnataka,
viz., Raichur, Bijapur, Belgaum Dharwar, Bellary and Gulbarge where their number is
identified as 21,306. In Andhra Pradesh, in five districts, namely, Medak, Karimnager,
Nizamabad, Nalgonda and Warangal, such girls are known as Jogins As per the survey
conducted in 1996, as many as 16,300 Jogins were found in that State. Similarly in
Maharashtra, they are found in large number; in particular in Marathawada and Vidarba
regions. The common features of such women is that predominantly they are from
Scheduled Castes, Scheduled Tribes and other backward Classes. The eldest girl in
every family is being offered as Devadasi, Jogin or Venkatasin. Sometimes, they do
redeem the pledge made to the Gods or Goddesses, etc. Original families of these
Devadasis, Jogins or Venkatasins were by and large poor. They are primarily agricultural
having no access to credit facilities or literacy. The eldest girl in each family is driven to
prostitution. The system has been in existence for years as a result of lack of awareness
about the exploited segments of the Devadasis etc. Many families which dedicate their
girls, do so due to the pursuit of customary practices. Economic rehabilitation is one of
the factors that prevent the practice of dedication of the young girls to the prostitution
as Devadasis, Jogins or Venkatasins. Their economic empowerment and education
gives resistance to such exploitation ; however, economic programmes are necessary to
rehabilitate such victims of customs or practices. They are being rehabilitated with the
help of vocational training centres set up in Maharashtra giving preferential admission
into educational training institutes ; they are admitted into informal adult education. In
Maharashtra, educational training centres have been opened for devadasis. In
Karnataka, Devadasi women have been assisted under DWCRA schemes in various
districts.in particular sixdistrict, where an extensive devadasirehabilitation programme
is in full force. The Karnataka State Woman’s Development Corporation and the
Karnatakie State Scheduled Castes and Scheduled Tribe Development Corporation are
implementing this programme in the aforesaid six districts where the phenomenon of
devadasi system is being observed ; training is imparted in hand-weaving, 50% subsidy
is given in weaving ; good work-shed is given to them free of costs ; income assistance
like micro-business enterprises, rope and basket making etc. are being provided to
devadasi woman for rehabilitating them. Training in production of soap, chalk making
Khadi and weaving activities is being imparted in Andhra Pradesh. Karnataka State also
has taken the lead in forming self-helping group of devadasis ; a thrift and saving
programme is being implemented in some areas. Social Welfare Departments should
undertake these rehabilitation programmes for the fallen victims of social practice so
that the foul practice is totally eradicated and the fallen women are redeemed from the
plight and are not again trapped into the prostitution. In Andhra Pradesh, the State
Government is providing housing sites or house facilities to devadasi women ; they are
getting free treatment in hospitals. Devadasi women aged about 60 years and above are
being given pension. In order to improve literacy, adult literacy programmes are being
organised for them. The NGOs in these three States are playing important role in
implementation of various programmes and they are largely concentrating on
generating awareness among these persons and their economic rehabilitation. [t would,
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therefore,be meaningfulifrehabilitation programmes arelaunched and implementation
machinery is set not only to eradicate the fertile source of prostitution but also for
successful rehabilitation of the fallen women who are the victims of circumstances to
regain their lost respect to the dignity of person to sustain equality of status, economic
and their social empowerment. Children of the world are innocent, vulnerable and
dependent. They are all curious, active and full of hope. Their life should be full of joy
and peace, playing, learning and growing. Their future should be shaped in harmony
and co-operation. Their childhood should mature, as they broaden their perspectives
and gain new experience. Abandoning the children, excluding good foundation of life
for them, is a crime against humanity. The children cannot wait till tomorrow ; they
grow everyday ; along with them grows their sense of awareness about the surroundings.
Tomorrows is no answer ; the goal of their present care, protection and rehabilitation
is the need of the hour. We have already dealt with the rights assured to them by the
constitution, he Directive Principles and the Convention on the Right of the Child. The
United Nations Declaration on the Rights of the Child made on November 20, 1959, has
formulated and given 10 principles in that behalf. Principle No.1 provides that he child
shall enjoy all the rights set fourth in the Declaration. All children, without any exception
whatsoever, shall be entitled to these rights, without distinction or discrimination on
account of race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status, whether himself or of his family. Principle
No.2 postulates that the child shall enjoy special protection, and shall be given
opportunities and facilities, by law and by other means to enable him to develop
physically, mentally, morally, spiritually and socially in a healthy and normal manner
and in conditions of freedom and dignity. Principle No.3 postulates that the child shall
be entitled from his birth to name and a nationality. Principle No.4 postulates among
other things that the child shall enjoy the benefits of the social security. He shall be
entitled to grow and develop in health; to this end, special cafe and protection shall be
provided to him. Principle No.5 provides that the child who is physically, mentally or
socially handicapped shall be given special treatment, education and care required by
that particular condition. This is more relevant for the purpose of this case. Principle 6
postulates that the child for the full and harmonious development of his personality,
needs, love and understanding. A child of tender years shall not, save in exceptional
circumstance. be separated from his/her mother. Society and the public authorities
shall have the duty to extend particular care to children without a family and to those
without adequate means of support. Payment of State and other assistance towards the
maintenance of children of large families is desirable.

Principle No.7 provides that the child is entitled to receive education, which
shall be free and compulsory, at least in the elementary stages. He/She shall be given an
education which will promote his/her general culture, and enable him/her on a basis of
equal opportunity to develop his/her abilities, his/her individual judgment, and his/her
sense of moral and social responsibility and to become a useful member of the society.
The best interests of the child shall be the guiding principle of those responsible for his
education and guidance, that responsibility lies in the first place with his parents. The
child shall have full opportunity for play and recreation, which should be directed to
the same purpose as education ; society ; and the public authorities shall endeavour
to promote the enjoyment of this right. Principle No.8 postulates that the child shall
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in all circumstances be among the first to receive protection and relief. Principle 9 is
most important in his behalf which provides that the child important in this behalf
which provides that the child shall be protected against all forms of neglect, rudely and
exploitation. He shall not be the subject of traffic, in any form. The child shall not be
admitted to employment before an appropriate minimum age ; he shall in no case be
caused or permitted to engage in any occupation or employment which would prejudice
his health or health or education, or interfere with his physical, mental development.
Principle No.10 postulates that the child shall be protected from practices which may
foster racial, religious and any other form of discrimination. He shall be brought up in
a spirit of understanding, tolerance. friendship among peoples, peace and universal
brotherhood and in full consciousness that his energy and fallates should be devoted to
the service of his fellow men.

(Emphasis supplied)

The Government of India has adopted the National Policy for Children by
Resolution No. 1-14/74- CDD dated August

22. 1974. The main purpose of the policy is that the nation’s children are
a supremely important asset. Their nurture and solicitude are our responsibility.
Children/s programme should find a prominent part in our national plans for the
development of human resources, so that our children grow up to become robust
citizens, physically fit, mentally alert and morally healthy, endorsed with the skills and
motivations needed by he society. They participate in equal measure in democratic
governance of the State as useful citizens. Equal opportunities for development to all
children during the period of growth should be our aim ; for this we would serve our
larger purpose of reducing inequality and ensuring Social justice. To care for, plan out
needs of the children and successful implementation is, therefore, our duty, as citizen,
be an administrator, a Magistrate or a Judge.

Amongthe diverse programmes, Programme No.4 of India for children postulates
that the children of the weaker sections of the society needs special protection. The
programme of informal education for pre-school children from such sections will also
be taken up. Programme No. 5 postulates that children who are not able to take full
advantages of formal school education shall be provided other forms of education
suited to their requirements. Programme No. 7 directs to ensure equality of opportunity
; special assistance shall be provided to all children belonging to the weaker sections of
the society, such as children belonging to the Scheduled Castes and Scheduled Tribes
and those belonging to the economically weaker sections, both in urban and rural
areas. Programme No.8 envisages that children who are socially handicapped, who
have become delinquent or have been forced to take to begging or are otherwise in
distress, shall be provided facilities for education, training and rehabilitation and will
be helped to become useful citizens. Programme No. 10 provides that no child under
14 years of age shall be permitted to be engaged in any hazardous occupation or be
made to undertake heavy work. Programme No.11 postulates that facilities shall be
provided for special treatment, education, rehabilitation and care of children who are
physically handicapped, emotionally disturbed or mentally retarded. Programme No.13
provides that special programmes shall be formulated to spot out and encourage and
assist gifted children, particularly those belonging to the weaker sections of society.
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Programme No.14 envisages that existing laws should be amended so that in all legal
disputes, whether between parents or institutions, the interest of children are given
paramount consideration. Programme No.15 provides that in organising services for
children, efforts would be directed to strengthen family ties so that full potentialities of
growth of children are realised within th normal family, neighborhood and community
environment. Priority sectors have been provided in this behalf and paragraph 4(c)
provides maintenance, education and training of orphan and destitute children. They
require special care, education, training and rehabilitation of handicapped children ; in
clause (e) thereof, role of voluntary organisations is emphasised. Paragraph 6 thereof
postulates the Government shall endeavour that adequate resources are provided for
child welfare programmes and appropriate schemes are undertaken.

India has a tradition of voluntary action which shall be the endeavour of the State
to encourage and strengthen voluntary actions so that State and NGOs complement each
other. Paragraph 7 postulates legislative and administrative action in that behalf and
paragraph 8 emphasizes people’s participation in implementation of this programme.
It would, thus, be seen that the constitutional imperatives of the national policy of
the children and the international principles for the development of children are of
the paramount need an consideration is for the child development. The handicapped
children and those from weaker sections are given special attention by the State and
voluntary agencies.

The question, therefore, is : what action is to be taken to rescue, rehabilitate
and bring the children of fallen women into the mainstream of the society ? As stated
earlier, three Cs (CCC) are necessary for successful implementation, rescue and
rehabilitate the children of the fallen woman living in the red light area. Counselling,
Cajoling by persuasion and Coercion, as the last resort, are the three Cs for successful
implementation of them. 65.5% of the fallen women have children and usually they are
in the age group of one to ten years. Generally, they prefer to keep their children away
from them while they are in the act of intercourse except those children who are very
young. Out of 71% children of illiterate fallen woman 39% are literate while 58% of
the total have had primary or secondary or higher education. They show keen interest
to educate their children. The children tend to spend their time at study or leisure ;
though girl children tend to be engaged in house hold jobs as is usual among poorer
classes. The children face the problems mainly due to (i) lack of father figure to provide
security, care and guidance; (ii) increased responsibilities of mother; (iii) economic
hardships; (iv) lack of facilities to meet basic needs; (v) unhealthy social environment;
(vi) nal-nutrition; (vii) coercive attempts by managers of brothels; (viii) tauntings, due
to dislike, by surrounders; and (ix) lack of proper counselling and guidance; motivation
and opportunity gaps.

Many a prostitute themselves are child prostitutes (for short, the "CP’ ; they and
the children of he prostitutes (for short, the COP’) need to be removed from the red
light area. Generally, the police resort to IPC and ITP Act in this behalf but the forceful
rescue of CP of COP in reality is not successful in their rehabilitation. In this behalf, it is
necessary to take aid of the definition of “neglected child” defined in J] Act. It is already
seen and is reiterated for continuity that ‘neglected juvenile’ means one found in begging
; or found without having any home or settled place of abode and without any ostensible
means of subsistence and is destitute ; or has a parent who is unfit or incapacitated to
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exercise control over the juvenile; or lives in a brothel or with a prostitute or frequently
goes to any placed used for the purpose of prostitution or is found to associate with
any prostitute or any other person who leads an immoral, drunken or depraved life ;
or who is being or is likely to be abused or exploited for immoral or illegal purposes or
unconscionable gain. The J] Act makes distinction between "delinquent juvenile’ and
‘neglected juvenile’ attributing to a delinquent juvenile an act or omission punishable
by law to identify him as a delinquent juvenile. A neglected juvenile is one who is of the
age of 16 years in the case of aboy and 18 years in the case of a girl, or whose parents are
unfit because of being living in prostitution, or the child born to a prostitution becomes
a neglected juvenile. A child brought to associate with a prostitute or is engaged in
the prostitution or the profession of prostitution or another juvenile who leads an
immoral or depraved life or one who is likely to be abused or exploited for immoral or
illegal purposes for unconscionable gain is also a juvenile. The crime is not attached for
identifying him/her as neglected juvenile ; it is so in the case of a delinquent juvenile
under the Act. They are to be kept in the juvenile home as a place of safety.

An institution established or certified by a State Government under Section 9
of the J] Act is a juvenile home. The object of the Act is not to punish the juvenile but
to rehabilitate him/her, be it a delinquent juvenile or neglected juvenile. In the latter
case, it is one of obligations of the State of provide for care and concern of the State to
establish a juvenile home under Section 9 of the J] Act. Section 4 of the ]J] Act enjoins
the State to constitute, by a notification, for any area specified in the notification, one
or more Juvenile Welfare Boards for exercise of the powers and discharging the duties
conferred or imposed, under the J] Act, on such Board in relation to neglected juveniles.

The Board shall consists of a Chairman and such other members as the State
Government thinks fit to appoint, of whom not less than one shall be a woman ; and
every member shall be vested with he powers of a Magistrate under the Cr.P.C. The
Board shall function as a Bench of Magistrates and shall have the powers conferred by
the Cr.P.C., as the case may be, on a judicial Magistrate of the first class or Metropolitan
Magistrate in Metropolitan cities. Even, in certain cases, a delinquent juvenile who
commits an offence like begging, being he neglected juvenile, is covered as a neglected
juvenile and should not be treated as delinquent juvenile since he began begging due
to destitution or was force to beg by organised gangsters. Therefore, all the types of
juveniles defined within the ambit of neglected juvenile, though attached with certain
acts o omission, are punishable under law, they still remain to be neglected juvenile
and should be dealt with by the Welfare Board and be brought within the protective
umbrella of the juvenile home established under Section 9. Establishment of juvenile
home, thus, is a mandatory duty of the State to provide teeth to the provisions of the
Constitution, the Directive Principles, the Convention on the Right of the Child read
with principles of United Nations Declaration and National Policy of th Government of
India referred to hereinbefore, and are protected by the J] Act.

Every child who is found to be neglected juvenile should be dealt by the Board
and should be brought within the protective umbrella of the juvenile home. The
attribution as ‘neglected children’ is not social stigma ; the purpose is to identify the
children as juveniles to be dealt with under the ]JJ] Act which is more a reformative and
rehabilitated centre rather than for punishing the child as criminal ; and mend their
behavior and conduct. In an appropriate case, where the treatment of bringing the
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neglected juvenile into the national mainstream takes long time, the definition coupled
with age prescription, should not be strictly interpreted to deny the ameliorative care,
consideration and rehabilitation of the neglected juveniles. The benefit of reformation,
rehabilitation and bringing them into the mainstream after the passing of the age
prescription under the Act, is the goal sought to be achieved. Lest, it has the effect of
throwing the neglected juvenile into the vile of prostitution or exploitating him for
organised crimes by the organised gangsters taking advantage of this immaturity
and despondence ; that would be deleterious to the child’s development and would
widen the deep gap between hope and reality in he operation of the provisions
hereinbefore referred to. The definition of ‘neglected juvenile’, therefore, should be
interpreted broadly which is an important function for the purpose of identifying the
groups of children who need care and attention and protection for rehabilitation. Their
withdrawal from the protective umbrella of the J] Act foils the goals set out ; besides all
measures to bring the neglected juvenile into the mainstream of the social status end
up in failure and frustration.

Even if the economic capacity of the mother of neglected juvenile in the red light
area to educate and to bring him up would not relieve the child from social trauma ; it
would always be adverse to keep the neglected juvenile in the custody of the mother or
the manager of he brothel ; thus, the child prostitute is usage and insecure. So, they
should be rescued, cared for and rehabilitated. As stated earlier, the three C’s, namely,
counselling, cajoling and coercion of the fallen women to part with the child or child
prostitute herself from the manager of the brothel is more effective, efficacious and
meaningful method to rescue the child prostitute or the neglected juvenile. The income
criteria, therefore, is not a factor not to rescue the child prostitute or the neglected
juvenile for rehabilitation. It is of necessity to remember that the arms of law are long
enough to mould the law to operate on the even keel. The coersive power with the law
enforcement agency to rescue the child prostitute or the neglected juvenile, may not
necessarily end up as a successful means. It would be last resort when all avenues fail.
On the other hand, involvement of the non-governmental organisations in particular
women organisations which are more resourceful for counselling and cautioning,
would make deep dent into the thinking mould of the fallen victims and would be a
source of success for their retrieval from the prostitution or sending the neglected
juvenile to the juvenile homes for initial treatment, psychologically and mentally, and
will yield place to voluntariness to surrender guardianship of the child prostitute or
neglected juvenile to the Welfare Board or to the NGOs to take custody of a child
prostitute or the neglected juvenile for, care, protection and rehabilitation. The V.C.
Mahajan Committee report states that the resort to Sections 14 and 17 of J] Act has met
with resistance by the mothers and in the case of child prostitute, by the managers of
the brothels. The coercive method adopted on one occasion by the Delhi Police pursuant
to a complaint under Section 13 of the ]J] Ac on March 7, 1990, led to frustration of the
entire operation, when on an early morning, the prostitutes were taken by surprise by
tap on the doors and children were taken by surprise by tap on he doors and children
were taken into custody, on the pretext of being examined by the doctors. Total 450
juvenile were taken into custody but no prior arrangement was made with the doctors
for their examination. The children were not given custody immediately. The children
were taken into custody; 112 children below 16 years were kept in the custody of the
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police. Their examination went on upto March 23, 1990 by which time, the agitated
mothers and the managers of th brothels resorted to pressure technics. Ultimately, it all
ended in a fiasco. All were released by managers of juvenile home. This would indicate
apathy on the part of police in proper implementation and lack of prior planning,
understanding and concerted action between the law enforcement agency, the NGOs
and public spirited persons and doctors. Instead of doing good, it does harm. It,
therefore, gives a stark lesson that until proper arrangements are made and concerted
action taken ad hoc attempt to enforce law results in defeat of the purpose of the JJ Act.
On the other hand, if the NGOs in particular women members of the NGOs pursue and
counsel the mothers of the children or managers of child prostitutes to have them into
custody and if proper care and treatment is given, rehabilitation is the sure road to the
successful results ; it would be a success rather than frustration of the enforcement of
the J] Act. It is, therefore, clear imperative that proper planning, constant counselling
and persuation are the appropriate means, rather than abrupt to ad hoc coercive steps,
unlessitbecomes the lastresort, for successful enforcement of the scheme. The question
than is : what is the proper method required to rehabilitate the neglected juvenile or
child prostitute taken into custody under the J] Act for enduring results ? It is rather
unfortunate that the juvenile homes established and being run by h Government are
not effectively been managed and YIELDING expected results. They become ornament
for the statistical purpose defeating the constitutional objectives and international
Conventions which are part of the municipal law. This Court on May 2, 1990 had directed
the enforcement agencies to bring the prostitute, neglected juveniles for the
rehabilitation in the juvenile homes manned by well qualified and trained social
workers. The child prostitutes rescued from the red light areas should be shifted into
the juvenile homes. They should ensure their protection in the homes. The officers in
charge of the juvenile homes, the welfare officers and the probation officers should
coordinate the operation and enforce it successfully. They should be made responsible
for the protection of the child prostitutes or the neglected juveniles kept in the juvenile
homes for psychological treatment in the first instance relieving them from the trauma
under which they were subjected to while in the brothels and red light areas. The
special police authorities should be established to coordinate with the social welfare
officers of the State Government and public spirited persons, NGOs locally available,
and see that the juvenile homes are entrusted to efficient and effective management,
the child prostitutes or neglected juveniles are properly protected and psychologically
treated, education imparted and rehabilitation succeeded. They should also be provided
with proper accommodation maintenance facilities for education and other
rehabilitation facilities. V.C. Mahajan Committee’s report specifies at page 31 that since
its inception till November 1989, 102 boys and 34 girls were admitted by a responsible
institute, a non- statutory body in Pune run on voluntary basis to impart education to
the destitute children in general and neglected juveniles and child prostitutes in
particular, with all facilities ; it is run by Bal Sangopan Centre run by Shreemant
Dagausheth Halwai Ganpat Trust which gets funds from the Ministry of Welfare,
Government of India under the scheme for children in need of care and protection.
Similar homes are also being run for 75 children at Kolhapur and Bombay. As policy, the
Trust does not keep girls above 12 years in the institute. On the other hand, it has tied
up with Hinge Stree Sikshan Sangthan at Pune for placement of the girls above 12 years
into their custody but the Trust continues to be the parent institution, paying their fees
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and holding the overall responsibility to bring up the holding the overall responsibility
to bring up the girls above 12 years. The report also states that the mothers are allowed
to visit the children once in a month and they are allowed to take them home for brief
spells during festivals and other special occasions. There is another institution, viz.,
"Nihar’ run by “Vanchit Vikas’ institute at Pune. It is founded on the basis of the felt
needs of the neglected juvenile. Social workers of Pune Corporation cooperate with
them. There are special health reforms available to prostitutes, the workers come into
frequent contact with the prostitute mothers and their children. Gradually, they are
getting acquainted with the situation and awareness is generated of the disadvantages
to keep the children with them while remaining in red light area. The motivation yielded
positive results in helping the children rescued from the mothers and their placement
in the home. The institute is run through donation. It is being run for the past 15 years.
Much progress has been made in the struggle to rehabilitate the neglected juveniles.
There in, they have established a school for 25 children being used in that "Nihar’. Most
of the children are in the age group of 5 to 10 years. They take only female children with
the female staff to attend to the needs of the children. Their basic requirements of food,
clothing and shelter are taken care of by ‘Nihar. Health, education and overall
development is also taken care of. The children are enrolled in Zila Parishad Schools.
Residential staff help them to take them to the schools and bring them home. On
Saturdays, teachers spend their time in "Nihar’ teaching music and playing games with
the children. On Sundays, teachers come from Pune and spend time with the children
and keep them in their studies. The mothers of the children visit once in studies. The
mothers of the children visit once in a month. The management does not allow the
mothers to take the children except for short duration. The prostitute mothers
themselves have realised the advantage to keep their children away from vile
environment and are happy with educational progress of their children. Similarly,
“Devadasi Niradhar Mukti Kendra, Ganghiganj” is running a centre by name “Devadasi
Chhatra Vasti Graha” at Pune from October 1986. It is a residential institution for the
children of the Devadasis. 80% of them are the Devadasi children while 20% are
children from socio- economic backward classes. Funds for this institution are granted
by the Department of Social Welfare, Government of Maharashtra. It has o its roll, 75
boys and girls. As on the date of the visit by the Committee on July 7, 1990, 57 boys and
8 girls (total 65) were found in the institute. Similar institutions are being run elsewhere
; the details of which are not material. They have been elaborated in the Report of V.C.
Mahajan Committee.

The above facts do indicate that the NGOs are actively involved in the field of
rehabilitating and educating the children of the fallen women as neglected juveniles
not brought within the net of ]J] Act. The mothers have their legitimate aspirations
to bring their children into the mainstream of the nation. What needs to be done is
proper, efficient and effective coordination and management in particular entrustment
to the NGOs which would yield better results than the management solely by the
Governmental agencies. The motivation by the NGOs makes a deeper dent into the
mind of the prostitute mothers or child prostitutes to retrieve them from the flesh
trade and rehabilitate the children as useful citizens in the mainstream of the society.
V.C. Mahajan Committee has given details of the Child Development and Care Centres
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(for short, the "CDCC’) in Annexure IV to the Report. It states how the management
needs to be done, as under:

CHILD DEVELOPMENT AND CARE CENTRES (for brevity CDCC) (A scheme for
Children of Prostitutes & Children Associating with Prostitutes and Prostitution)

Various factors have led to the perpetuation of prostitution which in turn has
given rise to a large nature of work, status, income, etc. often leave the children wanting
in attention and care for their overall development. However, it is not enough to perceive
them as more victims of neglect. Their cause has to be taken up to prevent them from
taking to prostitution or its promotion and curbing their proneness to delinquency. It
is believed that children’s energies Development and Care Centres are envisaged to
provide Localised services through which the larger interests of these children can be
attended to. Such Centres are to be situated in

i) the vicinity of redlight areas
ii) the vicinity of other areas identified as having a concentration of prostitutes

iii)  those areas where there is a concentration of communities among whom
prostitution is the traditional occupation of the women and girls.

These Centres will be run by voluntary organisation with government fund and
have Advisory and Monitering Committees at Central, State and Local levels.

(Emphasis supplied)
OBJECTIVES
The scheme would

i) provide welfare and developmental services for children of prostitutes and other
children associating with prostitutes and prostitution by making them socially
productive beings ;

ii) try to wean them away from their surroundings by referring them to suitable
residential institutions as and when necessary ;

iii)  try to reach out to he mothers (through their children) and counsel them on
different issues related to their personal lives, their occupational lives and their
children ; and

iv) operate as an information dissemination and conscientious point, particularly
for the higher age group (12 - 18 years).

Services/Facilities

Keeping in view the total care and development of the child, the following
services/facilities would be provided.
i) crech (day and night)

ii) pre-school education The objective of pre- (Balwad) school education, besides
the physical emotional and social development of the children, is to prepare
them mentally to attend formal schools in future. This, it is hoped will increase
the enrolment in schools.

ili)  non-formal education/ functional literacy
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xiif)

Xiv)

counselling (personal and career)
nutrional inputs

health care

library

toy-bank

recreation

skill development

“save for the child’ Mothers are anticipated scheme to be spending Rs.100/-
(at least) per child per month when the child stays with her. When the child is
placed in the custody of a residential institution, she no longer has to spend on
the child. she should, therefore, start an account in the name of the child in any
nationalised bank and deposit Rs.100/- every month. If at the end of one year it
is found that she has been regular in depositing the amount, the CDCC will start
contributing an equal share. By the time the child is out of the institution he/she
will have some immediate financial support.

Note : Suggestion by the Court : The Government of India should extend the
Thrift Scheme of Women for these fallen women as well.

after school educational help the children help complete their homework and
prepare lessons for schools. Teachers would also help them with any difficulties
faced in school. By this measure, the rate of school dropout can be checked.

Suggestion and Directions of the Court : Special coaching should be arranged for
these children.

de-institutionalised Some of the mothers may help be agreeable to part with
their children or have different priorities for the children. Money may not be
their problem. In such cases the CDCC may enlist their children as recipients of
deinstitutionalised care services. It would ensure that the minimum needs of
the child are met by the mother and his/her development is in no way impeded.
It would be binding on the mother to provide the child with the basic minimum
facilities for the child’s overall growth and development. This would be means
of getting the mother to provide for the child instead of institutionalising him/
her . Here, in the process, the CDCC would operate as a catalytic and monitoring
agency.

The CDCC will also follow up the cases of those children whose mothers are
placed in Protective Homes. In case they are endangered in any way by separation
form mother, the CDCC will adopt necessary steps to help them.

The CDCC would be paid a nominal sum for its services and also for spending
onsome of the items required by the child for its growth, in case the mother is
unable to meet such expenditure.

The mother will be liable to make regular reports to the CDCC to facilitate its
monitoring function.
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Suggestion and Directions of the Court : All necessary funds should be provided
by the appropriate Government, i.e., either the Central Government or the State
Government, as the case may be.

(Note : This arrangement will work for the traditional communities, with either a CDCC
or any other voluntary organisation functioning as a catalytic and monitoring agent.

The CDCC would function as a nodal agency in the field and would co-ordinate
with governmentdepartments to bringas many programmes to its group of beneficiaries
as possible. Further, they would arrange referral services in the following areas as and
when the need is felt for the benefit of a child:

i) Institutionalised care - arrange sponsorship foster care
ii) skill development
ii) health

iv) on the job training
V) training for enterpreneurship
Eligibility of Beneficiaries

Children of any age between 0-18 years who are either -

i) children of prostitutes, or
ii) children associated with prostitution or prostitute, may be benefitted from this
scheme.

In all deserving cases the scheme should extend services to those children above
18 years, only if it is clearly seen that they are not yet able to feed for themselves
and would be benefited by further support. Those older than 18 years would be
assisted as special cases.

Coverage

There would be no limit to the number of children being covered by the Centre.
Being a service oriented centre it is likely that only groups of children will come to
the Centre during the day asking for any of the services. Only in the case of creches
and balwadis there would be regular attendance where not more than 25-30 children
should be enrolled at any given time and when the member increases separate groups
be formed and benefit of service extended. Organisation The following are some of the
general conditions for eligibility for applying for the scheme :

(i) The applicant should be a voluntary, non-governmental organisation, registered
under an appropriate Act or a regularly constituted branch of a registered
welfare organisation.

(ii) The organisation seeking assistance should be a non- profit and secular
organisation in a way that its services would be open to all without any
discrimination of religion, caste, creed, language or sex.

(iii) The organisation should have a regularly constituted managing committee with
its functions and their responsibilities clearly laid down in its Bye-laws.
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(iv)  the organisation should preferably have had some experience in managing child
development programmes or experience of working on the issues related to
prostitution.

Programme

Thoughtitis viewed as a localised service centre, its community outreach aspect
must be active. By reaching the prospective target group and acquainting them with the
services available, the utilisation of the CDCC can be availed.

The staff at the Centre would organise health camps and awareness generation
camps from time to time. While providing the services of the children, efforts of the
staff at the Centre would be to counsel the mothers and children and encourage the
latter to join educational institutions. It should assist them in getting admitted into the
educational institutions. Teachers attached to the CDCC would help the school going
children in completing their homework and coping with other difficulties. During
school hours the teacher would held functional literacy classes for the elder children
who are uneducated.

By way of extending further support to this group of uneducated and unskilled
children, the Centre’s staff will have to counsel them regularly.

As itis advisable to remove the children form the vicinity of the redlight areas by
about 6 years of age, the staff will have to convince the mothers and arrange for their
placement in residential institutions. Regular meetings are to be held with the mothers
to discuss about the health and nutritutional needs of their children and to make them
conscious about the environment. Efforts should be directed towards making them
interested in the activities of the CDCC. They must be kept informed about the progress
of their children and of their current activities, problem and future plans. They must be
allowed to participate in planning and execution of programmes.

The Centre must follow up cases of women who are placed in Protective Homes.
Their children must be immediately enlisted in the list of beneficiaries at the Centre.
Depending upon their situation care and protection must be extended to them such
that the separation from mother does not

(i) hamper their education
(ii)  make them emotionally and physically insure
(iii) render them neglected and uncared for

(iv) expose them to greater risks of delinquency. In case a child is affected in any
of these ways, the Centre must step in and to give him/her in a residential
institution. The mother must be involved in the process and the Centre must be
in touch with her at the Protective Home.

The CDCC will involve the local level youth club or any other organisations and
with support from the

(i) mobilise the local community,
(ii)  organise activities for the beneficiary group. Working Hours of the CDCC

1. Creche............ as per decision of the Local (day and night) committee
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Balwadi .......... 9.00 a.m. to 1.00 p.m.

2.

3. Non-formal ....... 1.00 p.m. to 4.00 p.m. Education
4, After School 4.00 p.m. to 6.00 p.m.

Education

Timings of the other facilities to be fixed according to local situation.

Staff

1
2
3
4,
5
6
7

Programme Co-ordinator 1
Special Worker-cum-Counseller 2
Teacher 1

Balwadi Teacher 1
Helper-cum-Office Assistant 1
Ayah-cum-Cook 2

Chowkidar 1

Advisery and Monitoring Committees

To ensure effective implementation of the scheme Advisory and Monitoring
Committees will be set up at various levels. There would be a Central Committee with
State and Local Committees under it. While there will be a State Committee in every
state, there may be as many Local Committees as the number of CDCCs operative in the
respective state. A single Committee may be adequate in case there are more than one

CDCC in the same city/town.

Members of the Committees

Central Committee (Seven Members)

Chairperson, Central Social Welfare Board

Representative of eh Department of Women and Child Development.

Representative of the Department of Social Welfare
Retired Police Officer.

Three Social Workers.

Local Committee (Seven Members)

Programme Co-ordinator CDCC.
Representative of mothers
Representative of community

Representative of local club, if any

secretary or representative of the voluntary organisation implementing the

scheme

Two Social Worker.
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These Committees will run the scheme with the assistance from the government.
No separate office need the maintained. The necessary office work can be done at
the offices of the Chairperson, CSWB (in the case of the Central Committee) and
Chairperson SSWAB ( in the case of State Committee). The CDCC would help in the
office work of the Local Committee. For this, the respective organisations will receive a
token Administrative Assistance grant.

Meeting of the committee can be organised by the respective organisations. There
must be quarterly meeting of the Central and State Committees. The Local Committees
must, however, met once in every month. The Local committee is to send its minutes of
meeting held and reports of activities to the State and Central committees.

The Central Committee will function as the central Co- ordinating body, with
regular feedback from the State and Local Committees. Besides regular meetings,
the Committee may call emergent meetings to discuss any urgent matter. These
Committees will co-ordinate the functioning of any ICDS Centres being run in lieu of
CDCC (in case a voluntary organisation is not available to run and manage a CDCC)
and execute the same functions as it does in the case of CDCC.” We are of the view that
the suggestions require earnest examination to give force and content to them. The
rescue and rehabilitation of the child prostitutes and children should be kept under
the nodal Department, namely, Department of Women and Child Development under
the Ministry of Welfare and Human Resource, Government of India. It would devise
suitable schemes for proper and effective implementation. The institutional care, thus,
would function as an effective rehabilitation of fallen women even if they have crossed
the age prescribed under the JJ Act. They should not be left to themselves, but should
be rehabilitated through self-employment schemes or such measures as are indicated
hereinbefore. The juvenile homes should be used only for a short stay to relieve the
child prostitutes and neglected juveniles from the trauma they would have suffered ;
they need to be rehabilitated in the appropriate manner. The details are required to be
worked out by meaningful procedure and programmes. In the light of the directions
already given by this Court from time to the Central Government, State Governments
and Union Territory Administrators, adequate steps should be taken to rescue the
prostitutes, child prostitutes and the neglected juveniles as indicated hereinabove ; they
should take measures to provide them adequate safety, protection and rehabilitation in
the juvenile homes manned by qualified trained social workers or homes run by NGOs
with the aid and financial assistance given by Government of India or State Government
concerned. A nodal Committee with the public spirited NGOs, in particular women
organisations/woman members should be involved in the management. Adequate
encouragement may be given to them ; the needed funds should be provided and
timely payments disbursed so that the scheme would be implemented effectively and
fruitfully.

The Minister of Welfare, Government of India will constitute a Committee
consisting of the Secretary in charge of Department of Women the Child Development
as the chairperson and three or four Secretaries from the concerned State Governments,
to be nominated by the Minister of Welfare. They would make an in-depth study into
these problems and evolve such suitable schemes as are appropriate and consistent
with the directions given above. The Committee should be constituted within one
month from the date of the receipt of this judgment. The Committee should finalise
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the report within three months thereafter. As soon as the report is submitted. the same
may be communicated to all the State Governments and the concerned Ministries for
their examination. Within two month from date of the communication, the Minister of
Welfare, Government of India, in coordination with the Prime Minister Office should
convene a meeting presided over by the Prime Minister, with Minister of Welfare, Home
Minister, Human Resource Minister, the concerned Minister, Human Resource Minister,
the concerned Ministers of the State Governments and their Secretaries as well to
discuss the problem and take decision. The Committee should finalise the report with
further suggestions or amendments, if suggested in the conference. Thereafter, the
report should be finalised and then direction would be given to the State Governments
for effective implementation of the schemes. The nodal Department would enforce
and regularly be supervised by the Ministry of Welfare, Government of India. A
permanent Committee of Secretaries should be constituted to review the progress of
the implementation on annual basis, and to take such other steps as may be expedient
in the effective implementation of the schemes. Periodical progress as to funding and
enforcement of the scheme should be submitted to the Registry of this Court. If further
directions would be needed, liberty is given to the parties to approach this Court. In
that view of the matter, it is believed and hoped that the above law and directions would
relieve the human problem by rehabilitation of the unfortunate fallen women cought
in the trap of prostitution ; their children would be brought into the mainstream of the
social order ; these directions would enable them to avail the equality of opportunity
and of status, with dignity of person which are the arch of the Constitution.

My learned brother D.P. Wadhwa, ]. has disagreed to the directions given to the
Union of India etc. in the first part of the Order on the ground, as seems to me, thatin view
of the relief sought for in the writ petitions and the directions given by this Court on the
earlier occasions there is no scope for the relief being granted now and directions given
in the concluding part of the Order. Brother Wadhwa, ]. thus agrees with the directions
given at pages 78 to 81 relating to the prostitute children and the children of the fallen
women. Directions at pages 38-39 and 43 to 45 of this Order pertain to the prevention
of induction of women, in various forms, into prostitution; their rescue formal flesh
trade ; and rehabilitation through various welfare measures so as to rehabilitation
through various welfare measures so as to provide them with dignity of person, means
of livelihood and socio-economic empowerment. In that behalf, my learned brother has
not concurred for the reasons given in the separate Order proposed to be delivered by
him. That has necessitated me to have a re-look into the precedents on Public Interest
Litigation vis-a-vis the scope, ambit and power of the Court to grant relief in matters
arising from real and true and Court to grant reliefs in matters arising from real and
true public interest litigation in which the condition of locus stand has been relaxed
and public-spirited persons, not motivated by pressure tactics for ultimate ends, are
encouraged to work for the poor, under-privileged or weaker segments of the society
who are otherwise unable to avail of judicial process for grant of general reliefs to such
a group of persons.

In Labourers working on Salal Hydro Project vs. State of Jammu & Kashmir
& Ors. [(1983) 2 SCC 181] - offspring of a letter addressed to this Court enclosing a
clipping of the newspaper “Indian Express” dated August 26, 1982 - it was brought
to the notice of this Court that a large number of migrant workmen were subjected
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to exploitation and violation of various welfare laws made for them. Intervention was
sought to prohibit exploitation and to grant different reliefs to them. The letter was
treated by this Court as a writ petition under Article 32. Directions were issued to
the Labour Commissioner (Centre) to enquire into and submit a report ; the Central
Government was also directed to file their affidavit. After receipt of the report and
filing of the counter-affidavits, this Court found, as a fact, from the evidence that the
workmen were denied of the minimum wages and other welfare were denied of the
minimum wages and other welfare benefits. Accordingly, directions were given. This
decision, therefore, is an authority for the proposition that a Public Interest litigation is
not of adversory character but one of performance of the constitutional duty ; therein
new procedure was adopted for collecting evidence from acceptable source. In Dr.
Upendra Baxi & Ors. (II) vs. State of U.P. & Ors. [(1986) 4 SCC 106], Dr. Upendra Baxi,
a noted humanist and champion of Human Rights, had addressed a letter to this Court
that a writ petition may be entertained in public interest to protect the girls living in the
Government protective Homes at Agra who were being denied right to live with basic
human dignity by the State of Uttar Pradesh which was running the Home. In that case, it
was held that the public interest litigation is not a litigation of an adversory undertaken
for the purpose of holding the State Government or its officers responsible for making
reparation. Public interest litigation involves a collaborative and cooperative efforts by
the State Government and its officer, the lawyers appearing in the case and the Bench
for the purpose of making Human Rights meaningful for the weaker sections for the
community in ensuring the socio-economic justice to the deprived and vulnerable
sections of the humanity in the country. Directions, therefore, were accordingly issued ;
details thereof are, however, not material for the purpose of this case. What is material
is that the power of this Court is wide to grapple with new situations ; it can get the
evidence collected with cooperation of the counsel for the parties and the State and
mete out justice to protect the constitutional rights guaranteed to all the citizens in
particular, the vulnerable weaker segments of the society. Vincent Panikurlangara
vs. Union of India & Ors. [(1987) 2 SCC 165], related to manufacture of drugs and
involved examination of evidence to determine the character of the action taken by the
Government on the basis of advice tendered to it to prohibit the manufacture and trade
of drugs in the interest of patients who required the drugs for that treatment. This
Court pointed out that the statutory bodies and the Government are bound to respond
and join the proceedings pending before the Court. They are not litigants ; yet they do
not have the choice of keeping away from the Court like private parties in ordinary
litigations ; yet they do not have the choice of keeping away from the Court like private
parties in ordinary litigations opting to go ex parte. Since the matter involves technical
aspects vis-a-vis health of the public and is of national importance, this Court ensured
cooperation of all the parties and suo motu extended the opportunity of hearing and
inviting the named statutory authorities to assist the Court. In that behalf, it was held
that the public interest litigation is not a normal litigation with adversaries fitted
against one another.

As already seen, in Bandhua Mukti Morcha case, this Court had evolved a new
procedure supplementing the existing procedure to meet the new situation and to
render justice in public interest litigations. It directed the Commissioner Labour
(Central) to investigate into and collect the evidence and submit the report to the Court,
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as dealt with at pages 189-90. In Rural Litigation and Entitlement Kendra vs. State of
U.P. [(1989) Supp. 1 SCC 504] this Court dealt with a public interest litigation relating
to ecological imbalances created due to mining operations and denudation of forest. In
paragraphs 16 & 17, this Court at pages 515-16 had pointed out that the writ petitions
before the Court were not inter-partes disputes and had been raised by way of public
interest litigation and the controversy before the Court was as to whether for social
safety and for creating a hazardless environment for the people to live in, mining in
the area should be permitted or stopped. This Court had directed stoppage of mining
activity since it created ecological imbalance and denudation of the forest. In M.C.
Mehta & Anr. vs. Union of India & Ors. [(1987) 1 SCC 395], a Constitution Bench of this
Court was to consider the scope of the public interest litigation to grant compensation
to the victims of hazardous or dangerous activities when deaths or injuries were
caused to them on account of the accident during the operation of such activities. This
Court had held that the law should keep pace with changing socio-economic norms;
where a law of the past does not fit in the present context, the Court should evolve
new law in a public interest litigation. The power of this Court is very wide to devise
appropriate procedure and to issue directions, orders or rules. This Court is competent
to grant a remedial assistance by way of compensation in exceptional cases. The Court
has incidental and ancillary power in exercise of which it can devise new methods and
strategy in securing enforcement of fundamental rights particularly in public interest
litigation or social action cases. Directions were accordingly granted in that case. In
Bandhua Mukti Morcha vs. Union of India & Ors. [(1984) 3 SCC 161] the writ petition
under Article 32 was filed to release bonded labourers in the country by way of letter
addressed to this Court. In that behalf, this Court had taken assistance of the parties,
got the evidence collected and then issued appropriate directions for release of the
bonded labour. In this behalf, it was held at page 189 that when the poor come before
the Court, particularly for enforcement of their fundamental rights, it is necessary
to depart from the adversorial procedure and to evolve a new procedure which will
make it possible for the poor and the week to bring the necessary material before the
Court for the purpose of securing enforcement of their fundamental rights. It must be
remembered that the problems of the poor which are now coming before the Court
are qualitatively different from those which have hitherto occupied the attention of
the Court and they need a different king of layering skill and a different kind of judicial
approach. If we blindly follow the adversorial procedure in their case, they would
never be able to enforce their fundamental rights and the result would be nothing but a
mockery of the Constitution. We have, therefore, to abandon the laissez faire approach
in the judicial process particularly where it involves a question of enforcement of
fundamental rights; we should forge new tools, devise new methods and adopt new
strategies for the purpose of making fundamental rights meaningful for the large masses
of the people. And this is clearly permissible by the language of clause (2) of Article
32 because the Constitution-makers while enacting that clause, have deliberately and
advisedly not used any words restricting the power of the Court to adopt any procedure
which it considers appropriate in the circumstances of a given case for enforcing the
fundamental right. In Santhal Pargana Antyodaya Ashram vs. State of Bihar & Ors.
[(1987) Supp. SCC 141] in a public interest litigation, this Court obtained a report of the
Committee appointed by the Court, accepted the report and gave directions to release
and rehabilitate the bonded labours identified by the Committee and to implement the
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Committee’s recommendations, as far as possible, were issued to the State Government.
The State Government wee directed to carry out the statutory obligations under the
Bonded Labour System Act, 1976.

It would, thus, be the established procedure of this Court under Article 32
that the public interest litigation is not adversorial. It is one of collaboration and
cooperation between the State and the Court. This Court as the sentinel on the qui vive,
is constitutionally obligated to enforce the fundamental rights of all the citizens of the
country and to protect them from exploitation and to provide guidance and direction for
facilities and opportunities to them for securing socio-economic justice, empowerment
and to free the handicapped persons from the disabilities with which they suffer from
and to make them realise and enjoy the fundamental rights ensured to them under
the Constitution. In that behalf, this Court is entitled and empowered under Article
32 to adopt such procedure as is expedient in a given fact situation and deal with the
matter appropriately. Therefore, the rigour of the pleadings or the reliefs sought for
in adversorial litigation, has been softened; new methods, tools and procedures wee
evolved to mete out justice and to enforce the fundamental rights. Obviously, therefore,
when a limited relief to establish separate schools for the children of the fallen women
was sought for by the petitioner-Gaurav Jain, this Court did not confine to the same.
It, instead, enlarged the scope and directed the authorities as an interim measure to
have those children admitted in the general schools to make the children overcome
the disabilities had from foul atmosphere and to generate the feeling of oneness and
desegregation. In addition, this Court appointed V.C. Mahajan Committee to enquire into
and submit a report. The report was accordingly submitted after extensive travelling
to far and wide parts of the country; it studied not only the problem of the children
of the fallen women but also the route cause of the menace of child prostitution and
the prostitution as such and the need for its eradication. The prevailing conditions
have been pointed out in the Report and beneficial actions already taken by some of
the Social Action Groups have been pointed and also noted as illustrated hereinabove.
They have also dealt with the problems of the children. The State Governments and the
Central Government were supplied with the copies of the Report and they have not even
objected to the recommendations; in fact, they cannot be objected to since it is a fact
prevailing, unfortunately, in the country. Therefore, the relief cannot be restricted to the
pleadings or to the scope of the directions earlier issued; the Court can take cognisance
from indisputable or the undisputed facts from the Report of V.C. Mahajan Committee
and other reports and articles published in recognised Journals and act upon it. Placing
reliance thereon, the directions given in the Order, aim not only at giving benefits to the
children but also to root out the very source of the problem as has been pointed out
in the first part of the Order; it is for the Government to evolve suitable programme of
action. My learned brother has very graciously agreed to the second part of the order
relating to the setting up of juvenile homes for the prostitute children and children of
fallen women.

By operation of Article 145(6), to the extent both of us have agreed, the Order
constitutes as binding precedent. It is to remember that this Court being composed of
large number of Judges has evolved its own procedure to transact court management
of its judicial work and to decide cases/causes sitting in appropriate Division Benches
constituted by the Chief Justice of India as per the Supreme Court Rules. Any observation
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made by one of the Judges has pursuasive obiter. When there is a dissent, the majority
of opinion forms a binding precedent. Any difference of opinion between a Bench
composed of two Judges, in an adversorial litigation requires resolution by a larger
Bench of three Judges and/or if further reference is made to a Constitution Bench,
it is to deal with the controversy and majority opinion forms precedent. As stated
earlier, public interest litigation is not adversorial in nature but is one of cooperation
and coordination between the three wings of the State and the coordination and it is
the constitutional duty of this Court to ensure enjoyment of the fundamental rights
by all citizens and in particular the poor and deprived social segments and in case of
violation thereof, to prevent the same by giving appropriate directions in that behalf.
In aid thereof, this court has been armed by Article 142 to pass such orders as may be
necessary for doing complete justice in a cause or pending matter before it. An order
so made shall be enforceable throughout the Territory of India. Normally, if it were an
adversorial dispute, we would have referred the matter to three Judge Bench in respect
of the first part of the directions, namely, to prevent prostitution; to rehabilitate fallen
women and to provide them facilities and opportunities by evolving suitable measures
by all the Governments for enforcement of their economic empowerment and social
integration with dignity of person which are fundamental rights to the unfortunate
fallen women, i.e., the victims of circumstances. It is seen that this matter is pending for
nearly a decade. If a reference is made to a three Judge Bench, it may further be delayed.
Since “delay defeats justice” it may amount to everyday denial of the fundamental rights
to large number of fallen women.

[ put a caveat upon myself and I am aware that Article 142 would be used to
enforce final judgment or order which, in given special or exceptional circumstances,
would include directions of this type to mitigate injustice and to elongate enforcement of
fundamental and human rights. Article 142 speaks of doing complete justice in a cause.
The arm of the Court is long enough to reach injustice wherever it is found and to mete
out justice. Denial of the constitutional rights to the unfortunate fallen women outrages
the quest for justice and pragmatism of constitutional ethos which constrain me to avail
Article 142 of the Constitution of India to direct the Union of the India as well as all
State Governments to evolve, after in depth discussion at Ministerial level conference,
such procedures and principles or programmes, as indicated in this Order, as guidance
would help rescue and rehabilitate the fallen women. Otherwise, the fundamental and
human rights remain pious platitudes to these miserable souls crushed in the cruel
flesh trade with grinding poverty in the evening of their lives. Generally, Article 142 may
not be invoked before the difference of opinion is resolved in an adversorial litigation
and in a keenly contested matters of even public interest litigation, in particular, of
recent type cases. However, in the cases of the type in hand, where there would be
no controversy on human problems of most unfortunate women which require their
careful planning, rescue and rehabilitation, the exercise of the power under Article 142,
even by a single member of the Bench, may be appropriate and efficacious to enforce
fundamental and human rights of large number of neglected and exploited segments
of the society. Society is responsible for a woman’s becoming victim of circumstances.
The society should make reparation to prevent trafficking in the women, rescue them
from red light areas and other areas in which the women are driven or trapped in
prostitution. Their rehabilitation by socio-economic empowerment and justice, is the
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constitutional duty of the State. Their economic empowerment and social justice with
dignity of person, are the fundamental rights and the Court and the Government should
positively endeavour to ensure them. The State in a democratic policy includes its three
constitutional organs - the Legislature, the Executive and the Judiciary. Legislature
has already done its duty. The Executive and the Judiciary are required to act in union
to ensure enforcement of fundamental and human rights of the fallen women. I am
also conscience that the Union of India as well as the State Governments are sensitive
to the conscience of their constitutional duty under article 23 and are desirous to
have the prostitution eradicated from the root with the aid of ITP Act, IPC and other
appropriate legislative or executive actions. Sequential rehabilitation of the fallen
women rescued from the red light areas and other areas required enforcement. The
observations made in this Order, the constitutional provisions, the human rights and
other International Conventions referred to in the Order and the national Policy would
aid the Union of India and the State Governments as foundation and guide them to
discuss the problems in Ministerial and Secretarial level Conferences and as suggested
in this Order to evolve procedures and principles to ensure that the fallen women also
enjoy their fundamental and human rights mentioned in the Order. Before parting with
the case, we place on record the valuable assistance and yeoman’s service rendered by
V.C. Mahajan Committee.

The directions are accordingly given. The writ petitions are directed to be posted
after the compliance report as regards the action taken in that behalf, is furnished by
the Union of India for appropriate orders.
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Supreme Court of India

1984 AIR 469, 1984 SCR (2) 795

Lakshmi Kant Pandey
Vs
Union Of India

on 6 February, 1984
Bhagwati, P.N.
PETITIONER: LAKSHMI KANT PANDEY

Vs.

RESPONDENT: UNION OF INDIA

DATE OF JUDGMENTO06/02/1984

The Judgment of the Court was delivered by

BHAGWAT], J. This writ petition has been initiated on the basis of a letter addressed
by one Laxmi Kant Pandey, an advocate practising in this Court, complaining of
malpractices indulged in by social organisations and voluntary agencies engaged in
the work of offering Indian children in adoption to foreign parents. The letter referred
to a press report based on “empirical investigation carried out by the staff of a reputed
foreign magazine” called “The Mail” and alleged that not only Indian children of tender
age are under the guise of adoption “exposed to the long horrendous journey to distant
foreign countries at great risk to their lives but in cases where they survive and where
these children are not placed in the Shelter and Relief Homes, they in course of time
become beggars or prostitutes for want of proper care from their alleged foreign foster
parents.” The petitioner accordingly sought relief restraining Indian based private
agencies “from carrying out further activity of routing children for adoption abroad”
and directing the Government of India, the Indian Council of Child Welfare and the
Indian Council of Social Welfare to carry out their obligations in the matter of adoption
of Indian children by foreign parents. This letter was treated as a writ petition and by
an Order dated 1st September, 1982 the Court issued notice to the Union of India the
Indian Council of Child Welfare and the Indian Council of Social Welfare to appear in
answer to the writ petition and assist the Court in laying down principles and norms
which should be followed in determining whether a child should be allowed to be
adopted by foreign parents and if so, the procedure to be followed for that purpose,
with the object of ensuring the welfare of the child.

The Indian Council of Social Welfare was the first to file its written submissions
in response to the notice issued by the Court and its written submission filed on
30th September, 1982 not only carried considerable useful material bearing on the
question of adoption of Indian children by foreign parents but also contained various
suggestions and recommendations for consideration by the Court in formulating
principles and norms for permitting such adoptions and laying down the procedure
for that purpose. We shall have occasion to refer to this large material placed before us
as also to discuss the various suggestions and recommendations made in the written
submission by the Indian Council of Social Welfare when we take up for consideration
the various issues arising in the writ petition. Suffice it to state for the present that
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the written submission of the Indian Council of Social Welfare is a well thought out
document dealing comprehensively with various aspects of the problem in its manifold
dimensions. When the writ petition reached hearing before the Court on 12th October,
1982 the only written submission filed was that the Indian Council of Social Welfare
and neither the Union of India nor the Indian Council of Child Welfare had made any
response to the notice issued by the Court. But there was a telegram received from
a Swedish Organisation called ‘Barnen Framfoer Allt Adoptioner” intimating to the
Court that this Organisation desired to participate in the hearing of the writ petition
and to present proper material before the Court. S.0.S, Children’s Villages of India also
appeared through their counsel Mrs. Urmila Kapoor and applied for being allowed to
intervene at the hearing of the writ petition so that they could made their submissions
on the question of adoption of Indian Children by foreign parents. Since S.0.S, Children’s
Villages of India is admittedly an organisation concerned with welfare of children, the
Court, by an Order dated 12th October, 1982, allowed them to intervene and to make
their submissions before the Court. The Court also by the same Order directed that the
Registry may address a communication to Barnen Framfoer Allt Adoptioner informing
them about the adjourned date of hearing of the writ petition and stating that if they
wished to present any material and make their submissions, they could do so by filing
an affidavit before the adjourned date of hearing. The Court also directed the Union of
India to furnish before the next hearing of the writ petition the names of “any Indian
Institutions or Organisations other than the Indian Council of Social Welfare and the
Indian Council of Child Welfare, which are engaged or involved in offering Indian
children for adoption by foreign parents” and observed that if the Union of India does
not have this information, they should gather the requisite information so far as it is
possible for them to do so and to make it available to the Court. The Court also issued
a similar direction to the Indian Council of Child Welfare, Indian Council of Social
Welfare and S.0.S. Children’s Villages of India. There was also a further direction given
in the same Order to the Union of India, the Indian Council of Child Welfare, the Indian
Council of Social Welfare and the S.0.S. Children’s Villages of India “to supply to the
Court information in regard to the names and particulars of any foreign agencies which
are engaged in the work of finding Indian children for adoption for foreign parents”.
The writ petition was adjourned to 9th November, 1982 for enabling the parties to
carry out these directions.

It appears that the Indian Council of Social Welfare thereafter in compliance
with the directions given by the Court, filed copies of the Adoption of Children Bill,
1972 and the adoption of Children Bill, 1980. The adoption of Children Bill, 1972 was
introduced in the Rajya Sabha sometime in 1972 but it was subsequently dropped,
presumably because of the opposition of the Muslims stemming from the fact that it
was intended to provide for a uniform law of adoption applicable to all communities
including the Muslims. It is a little difficult to appreciate why the Muslims should have
opposed this Bill which merely empowered a Muslim to adopt if he so wished; it had
no compulsive force requiring a Muslim to act contrary to his religious tenets: it was
merely an enabling legislation and if a Muslim felt that it was contrary to his religion to
adopt, he was free not to adopt. But in view of the rather strong sentiments expressed
by the members of the Muslim Community and with a view not to offend their religious
susceptibilities, the Adoption of Children Bill, 1980 which was introduced in the Lok
Sabha eight years later on 16th December, 1980, contained an express provision that it
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shall not be applicable to Muslims. Apart from this change in its coverage the Adoption
of Children Bill, 1980 was substantially in the same terms as the Adoption of Children
Bill, 1972. The Adoption of Children Bill 1980 has unfortunately not yet been enacted
into law but it would be useful to notice some of the relevant provisions of this Bill in
so far as they indicate what principles and norms the Central Government regarded
as necessary to be observed for securing the welfare of children sought to be given in
adoption to foreign parents and what procedural safeguards the Central Government
thought, were essential for securing this end. Clauses 23 and 24 of the Adoption of
Children Bill, 1980 dealt with the problem of adoption of Indian children by parents
domiciled abroad and, in so far as material, they provided as follows: “23 (1) Except
under the authority of an order under section 24, it shall not be lawful for any person
to take or send out of India a child who is a citizen of India to any place outside India
with a view to the adoption of the child by any person.

(2) Any person who takes or sends a child out of India to any place outside India
in contravention of sub-section (1) or makes or takes part in any arrangements for
transferring the care and custody of a child to any person for that purpose shall be
punishable with imprisonment for a term which may extend to six months or with fine,
or with both. (24) (1) If upon an application made by a person who is not domiciled
in India, the district court is satisfied that the applicant intends to adopt a child under
the law of or within the country in which he is domiciled, and for that purpose desires
to remove the child from India either immediately or after an interval, the court may
make an order (in this section referred to as a provisional adoption order) authorising
the applicant to remove the child for the purpose aforesaid and giving to the applicant
the care and custody of the child pending his adoption as aforesaid:

Provided that no application shall be entertained unless it is accompanied by a
certificate by the Central Government to the effect that-

(i) the applicant is in its opinion a fit person to adopt the child;

(ii)  the welfare and interests of the child shall be safeguarded under the law
of the country of domicile of the applicant;

(iii)  the applicant has made proper provision by way of deposit or bond or
otherwise in accordance with the rules made under this Act to enable
the child to be repatriated to India, should it become necessary for any
reason.

(2) The provisions of this Act relating to an adoption order shall, as far as may
be apply in relation to a provisional adoption order made under this section.

The other clauses of the Adoption of Children Bill, 1980 were sought to be made
applicable in relation to a provisional adoption order by reason of sub-clause (3) of
clause 24. The net effect of this provision, if the Bill were enacted into law, would be that
in view of clause 17 no institution or organisation can make any arrangement for the
adoption of an Indian child by foreign parents unless such institution or organisation
is licensed as a social welfare institution and under Clause 21, it would be unlawful to
make or to give to any person any payment or reward for or in consideration of the grant
by that person of any consent required in connection with the adoption of a child or the
transfer by that person of the care and custody of such child with a view to its adoption
or the making by that person of any arrangements for such adoption. Moreover, in view
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of Clause 8, no provisional adoption order can be made in respect of an Indian child
except with the consent of the parent or guardian of such child and if such child is in
the care of an institution, except with the consent of the institution given on its behalf
by all the persons entrusted with or in charge of its management, but the District Court
can dispense with such consent if it is satisfied that the person whose consent is to be
dispensed with has abandoned, neglected or persistently ill-treated the child or has
persistently failed without reasonable cause to discharge his obligation as parent or
guardian or can not be found or is incapable of giving consent or is withholding consent
unreasonably. When a provisional adoption order is made by the District Court on the
application of a person domiciled abroad, such person would be entitled to obtain the
care and custody of the child in respect of which the order is made and to remove such
child for the purpose of adopting it under the law or within the country in which he
is domiciled. These provisions in the Adoption of Children Bill, 1980 will have to be
borne in mind when we formulate the guidelines which must be observed in permitting
an Indian child to be given in adoption to foreign parents. Besides filing copies of the
Adoption of Children Bill, 1972 and the Adoption of Children Bill, 1980 the Indian
Council of Social Welfare also filed two lists, one list giving names and particulars of
recognised agencies in foreign countries engaged in facilitating procurement of children
from other countries for adoption in their own respective countries and the other list
containing names and particulars of institutions and organisations in India engaged
in the work of offering and placing Indian children for adoption by foreign parents.
The Writ Petition thereafter came up for hearing on 9th November, 1982 when several
applications were made by various institutions and organisations for intervention at
the hearing of the writ petition. Since the questions arising in the writ petition were
of national importance, the Court thought that it would be desirable to have assistance
from whatever legitimate source it might come and accordingly, by an order dated
9th November, 1982, the Court granted permission to eight specified institutions or
organisations to file affidavits or statements placing relevant material before the Court
in regard to the question of adoption of Indian children by foreign parents and directed
that such affidavits or statements should be filed on or before 27th November, 1982.
The Court also issued notice of the writ petition to the State of West Bengal directing
it to file its affidavit or statement on or before the same date. The Court also directed
the Superintendent of Tees Hazari courts to produce at the next hearing of the writ
petition quarterly reports in regard to the orders made under the Guardian and Wards
Act, 1890 entrusting care and custody of Indian children to foreign parents during the
period of five years immediately prior to 1st October, 1982. Since the Union of India
had not yet filed its affidavit or statement setting out what was the attitude adopted by
it in regard to this question, the Court directed the Union of India to file its affidavit or
statement within the same time as the others. The Court then adjourned the hearing of
the writ petition to 1st December 1982 in order that the record may be completed by
that time.

Pursuant to these directions given by the Court, various affidavits and
statements were filed on behalf of the Indian Council of Social Welfare, Enfants Du
Monde, Missionaries of Charity, Enfants De L's Espoir, Indian Association for promotion
of Adoption Kuan-yin Charitable Trust, Terre Des Homes (India) Society, Maharashtra
State Women'’s Council, Legal Aid Services West Bengal, SOS Children'’s Villages of India,
Bhavishya International Union for Child Welfare and the Union of India. These affidavits
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and statements placed before the Court a wealth of material bearing upon the question
of adoption of Indian children by foreign parents and made valuable suggestions and
recommendations for the consideration of the Court. These affidavits and statements
were supplemented by elaborate oral arguments which explored every facet of the
question, involving not only legal but also sociological considerations. We are indeed
grateful to the various participants in this inquiry and to their counsel for the very able
assistance rendered by them in helping us to formulate principles and norms which
should be observed in giving Indian children in adoption to foreign parents and the
procedure that should be followed for the purpose of ensuring that such inter-country
adoptions do not lead to abuse maltreatment or exploitation of children and secure to
them a healthy, decent family life.

It is obvious that in a civilized society the importance of child welfare cannot
be over-emphasized, because the welfare of the entire community, its growth and
development, depend on the health and well-being of its children. Children are a
“supremely important national asset” and the future well being of the nation depends
on how its children grow and develop. The great poet Milton put it admirably when he
said: “Child shows the man as morning shows the day” and the Study Team on Social
Welfare said much to the same effect when it observed that “the physical and mental
health of the nation is determined largely by the manner in which it is shaped in the
early stages”. The child is a soul with a being, a nature and capacities of its own, who
must be helped to find them, to grow into their maturity, into fulness of physical and
vital energy and the utmost breadth, depth and height of its emotional, intellectual
and spiritual being; otherwise there cannot be a healthy growth of the nation. Now
obviously children need special protection because of their tender age and physique
mental immaturity and incapacity to look-after themselves. That is why there is a
growing realisation in every part of the globe that children must be brought up in an
atmosphere of love and affection and under the tender care and attention of parents
so that they may be able to attain full emotional, intellectual and spiritual stability
and maturity and acquire self-confidence and self-respect and a balanced view of life
with full appreciation and realisation of the role which they have to play in the nation
building process without which the nation cannot develop and attain real prosperity
because a large segment of the society would then be left out of the developmental
process. In India this consciousness is reflected in the provisions enacted in the
Constitution. Clause (3) of Article 15 enables the State to make special provisions inter
alia for children and Article 24 provides that no child below the age of fourteen years
shall be employed to work in any factory or mine or engaged in any other hazardous
employment. Clauses (e) and (f) of Article 39 provide that the State shall direct its
policy towards securing inter alia that the tender age of children is not abused, that
citizens are not forced by economic necessity to enter avocations unsuited to their age
and strength and that children are given facility to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation and against moral and material abandonment. These constitutional
provisions reflect the great anxiety of the constitution makers to protect and safeguard
the interest and welfare of children in the country. The Government of India has also in
pursuance of these constitutional provisions evolved a National Policy for the Welfare
of Children. This Policy starts with a goal-oriented perambulatory introduction: “The
nation’s children are a supremely important asset. Their nurture and solicitude are
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our responsibility. Children’s programme should find a prominent part in our national
plans for the development of human resources, so that our children grow up to become
robust citizens, physically fit, mentally alert and morally healthy, endowed with the
skills and motivations needed by society. Equal opportunities for development to all
children during the period of growth should be our aim, for this would serve our larger
purpose of reducing inequality and ensuring social justice.”

The National Policy sets out the measures which the Government of India
proposes to adopt towards attainment of the objectives set out in the perambulatory
introduction and they include measures designed to protect children against neglect,
cruelty and exploitation and to strengthen family ties “so that full potentialities of
growth of children are realised within the normal family neighbourhood and community
environment.” The National Policy also lays down priority in programme formation
and it gives fairly high priority to maintenance, education and training of orphan and
destitute children. There is also provision made in the National Policy for constitution
of a National Children’s Board and pursuant to this provision, the Government of
India has Constituted the National Children’s Board with the Prime Minister as the
chair person. It is the function of the National Children’s Board to provide a focus for
planning and review and proper coordination of the multiplicity of services striving
to meet the needs of children and to ensure at different levels continuous planning,
review and coordination of all the essential services. The National Policy also stresses
the vital role which the voluntary organisations have to play in the field of education,
health recreation and social welfare services for children and declares that it shall be
the endeavour of State to encourage and strengthen such voluntary organisations.

There has been equally great concern for the welfare of children at the
international level culminating in the Declaration of the Rights of the Child adopted by
the General Assembly of the United Nations on 20th November, 1959. The Declaration in
its Preamble points out that “the child, by reason of his physical and mental immaturity,
needs special safeguards and care, including appropriate legal protection, before as
well as after birth”, and that “mankind owes to the child the best it has to give” and
proceeds to formulate several Principles of which the following are material for our
present purpose: “PRINCIPLE 2: The child shall enjoy special protection and shall be
given opportunities and facilities by law and by other means, to enable him to develop
physically mentally morally, spiritually and socially in a healthy and normal manner
and in conditions of freedom and dignity. In the enactment of laws for this purpose the
best interests of the child shall be the paramount consideration.”

PRINCIPLE 3: The child shall be entitled from his birth to a name and a nationality.

PRINCIPLE 6: The Child, for the full and harmonious development of his personality,
needs love and understanding. He shall, wherever possible, grow up in the care and
under the responsibility of his parents, and in any case in an atmosphere of affection
and of moral and material security; a child of tender years shall not, save in exceptional
circumstances, be separated from his mother. Society and the public authorities shall
have the duty to extend particular care to children without a family and to those
without adequate means of support. Payment of State and other assistance towards
the maintenance of children of large families is desirable.

PRINCIPLE 9: The child shall be protected against all forms of neglect, cruelty and
exploitation. He shall not be the subject of traffic, in any form. PRINCIPLE 10: The
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child shall be protected from practices which may foster racial, religious and any other
form of discrimination. He shall be brought up in a spirit of understanding, tolerance
friendship among peoples, peace and universal brotherhood and in full consciousness
that his energy and talents should be devoted to the service of his fellow men.”

Every child has a right to love and be loved and to grow up in an atmosphere
of love and affection and of moral and material security and this is possible only if the
child is brought up in a family. The most congenial environment would, of course, be
that of the family of his biological parents. But if for any reason it is not possible for the
biological parents or other near relative to look after the child or the child is abandoned
and itis either not possible to trace the parents or the parents are not willing to take care
of the child, the next best alternative would be to find adoptive parents for the child so
that the child can grow up under the loving care and attention of the adoptive parents.
The adoptive parents would be the next best substitute for the biological parents.
The practice of adoption has been prevalent in Hindu Society for centuries and it is
recognised by Hindu Law, but in a large number of other countries it is of comparatively
recent origin while in the muslim countries it is totally unknown. Amongst Hindus, it
is not merely ancient Hindu Law which recognises the practice of adoption but it has
also been legislatively recognised in the Hindu Adoption and Maintenance Act, 1956.
The Adoption of Children Bill 1972 sought to provide for a uniform law of adoption
applicable to all communities including the muslims but, as pointed out above, it was
dropped owing to the strong opposition of the muslim community. The Adoption
of Children Bill, 1980 is now pending in Parliament and if enacted, it will provide a
uniform law of adoption applicable to all communities in India excluding the muslim
community. Now when the parents of a child want to give it away in adoption or the
child is abandoned and it is considered necessary in the interest of the child to give it
in adoption, every effort must be made first to find adoptive parents for it within the
country, because such adoption would steer clear of any problems of assimilation of
the child in the family of the adoptive parents which might arise on account of cultural,
racial or linguistic differences in case of adoption of the child by foreign parents. If it is
not possible to find suitable adoptive parents for the child within the country, it may
become necessary to give the child in adoption to foreign parents rather than allow the
child to grow up in an orphanage or an institution where it will have no family life and no
love and affection of parents and quite often, in the socioeconomic conditions prevailing
in the country, it might have to lead the life of a destitute, half clad, half-hungry and
suffering from malnutrition and illness. Paul Harrison a free-lance journalist working
for several U.N. Agencies including the International Year of the Child Secretariat points
out that most third world children suffer “because of their country’s lack of resources
for development as well as pronounced inequalities in the way available resources are
distributed” and they face a situation of absolute material deprivation. He proceeds
to say that for quite a large number of children in the rural areas, “poverty and lack of
education of their parents, combined with little or no access to essential services of
health, sanitation and education, prevent the realisation of their full human potential
making them more likely to grow up uneducated, unskilled and unproductive” and
their life is blighted by malnutrition, lack of health care and disease and illness caused
by starvation, impure water and poor sanitation. What Paul Harrison has said about
children of the third world applies to children in India and if it is not possible to provide
to them in India decent family life where they can grow up under the loving care and
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attention of parents and enjoy the basic necessities of life such as nutritive food, health
care and education and lead a life of basic human dignity with stability and security,
moral as well as material, there is no reason why such children should not be allowed
to be given in adoption to foreign parents. Such adoption would be quite consistent
with our National Policy on Children because it would provide an opportunity to
children, otherwise destitute, neglected or abandoned, to lead a healthy decent life,
without privation and suffering arising from poverty, ignorance, malnutrition and
lack of sanitation and free from neglect and exploitation, where they would be able
to realise “full potential of growth”. But of course as we said above, every effort must
be made first to see if the child can be rehabilitated by adoption within the country
and if that is not possible, then only adoption by foreign parents, or as it is some time
called ‘inter country adoption’ should be acceptable. This principle stems from the fact
that inter country adoption may involve trans-racial, trans-cultural and trans-national
aspects which would not arise in case of adoption’ within the country and the first
alternative should therefore always be to find adoptive parents for the child within the
country. In fact, the Draft Guidelines of Procedures Concerning Inter-Country Adoption
formulated at the International Council of Social Welfare Regional Conference of Asia
and Western Pacific held in Bombay in 1981 and approved at the Workshop on Inter
Country Adoption held in Brighten, U.K. on 4th September, 1982, recognise the validity
of this principle in clause 3.1 which provides: “Before any plans are considered for a
child to be adopted by a foreigner, the appropriate authority or agency shall consider
all alternatives for permanent family care within the child’s own country”. Where,
however, it is not possible to find placement for the child in an adoptive family within
the country, we do not see anything wrong if: a home is provided to the child with an
adoptive family in a foreign country. The Government of India also in the affidavit filed
on its behalf by Miss B. Sennapati Programme Officer in the Ministry of Social Welfare
seems to approve of inter-country adoption for Indian children and the proceedings of
the Workshop on Inter Country Adoption held in Brighten, U.K. on 4th September, 1982
clearly show that the Joint Secretary, Ministry of Social Welfare who represented the
Government of India at the Workshop “affirmed support of the Indian Government to
the efforts of the international organisations in promoting measures to protect welfare
and interests of children who are adopted aboard.”

But while supporting inter-country adoption, it is necessary to bear in mind
that the primary object of giving the child in adoption being the welfare of the child,
great care has to be exercised in permitting the child to be given in adoption to foreign
parents, lest the child may be neglected or abandoned by the adoptive parents in the
foreign country or the adoptive parents may not be able to provide to the child a life of
moral or material security or the child may be subjected to moral or sexual abuse or
forced labour or experimentation for medical or other research and may be placed in a
worse situation than that in his own country. The Economic and Social Council as also
the Commission for Social Development have therefore tried to evolve social and legal
principles for the protection and welfare of children given in inter-country adoption.
The Economic and Social Council by its Resolution 1925 LVIII requested the Secretary
General of the United Nations to convene a group of Experts with relevant experts with
relevant experience of family and child welfare with the following mandate:

“(a) To prepare a draft declaration of social and legal principles relating to adoption
and foster placement of children nationally and internationally, and to review
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and appraise the recommendations and guidelines incorporated in the report
of the Secretary General and the relevant material submitted by Governments
already available to the Secretary General and the regional commissions.

(b)  Todraftguidelines for the use of Governments in the implementation of the above
principles, as well as suggestions for improving procedures within the context
of their social development-including family and child welfare-programmes.”

Pursuant to this mandate an expert Group meeting was convened in Geneva in
December, 1978 and this Expert Group adopted a “Draft declaration on social and legal
principles relating to the protection and welfare of children with special reference of
foster placement and adoption, nationally and internationally”. The Commission for
Social Development considered the draft Declaration at its 26th Session and expressed
agreement with its contents and the Economic and Social Council approved the draft
Declaration and requested the General Assembly to consider it in a suitable manner.
None of the parties appearing could give us information whether any action has been
taken by the General Assembly. But the draft Declaration is a very important document
in as much it lays down certain social and legal principles which must be observed
in case of inter-country adoption. Some of the relevant principles set out in the draft
Declaration may be referred to with advantage: “Art. 2. It is recognised that the best
child welfare is good family welfare.

4. When biological family care is unavailable or in appropriate, substitute family
care should be considered.

7.Every child hasarightto afamily. Children who cannotremainintheirbiological
family should be placed in foster family or adoption in preference to institutions, unless
the child’s particular needs can best be met in a specialized facility.

8. Children for whom institutional care was formerly regarded as the only option
should be placed with families, both foster and adoptive.

12. The primary purpose of adoption is to provide a permanent family for a
child who cannot be cared for by his/her biological family.

14. In considering possible adoption placements, those responsible for the child
should select the most appropriate environment for the particular child concerned.

15. Sufficient time and adequate counselling should be given to the biological
parents to enable them to reach a decision on their child’s future, recognizing that it is
in the child’s best interest to reach this decision as early as possible.

16. Legislation and services should ensure that the child becomes an integral
part of the adoptive family.

17. The need of adult adoptees to know about their background should be
recognized.

19. Governments should determine the adequacy of their national services
for children, and recognize those children whose needs are not being met by existing
services. For some of these children, inter- country adoption may be considered as a
suitable means of providing them with a oily.
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21. In each country, placements should be made through authorized agencies
competent to deal with inter country adoption services and providing the same
safeguards and standards as are applied in national adoptions.

22. Proxy adoptions are not acceptable, in consideration of the child’s legal and
social safety.

23. No adoption plan should be considered before it has been established that
the child is legally free for adoption and the pertinent documents necessary to complete
the adoption are available. All necessary consents must be in a form which is legally
valid in both countries. It must be definitely established that the child will be able to
immigrate into the country of the prospective adopters and can subsequently obtain
their nationality.

24.Ininter-country adoptions, legal validation of the adoption should be assured
in the countries involved.

25. The child should at all times have a name, nationality and legal guardian.”

Thereafter at the Regional Conference of Asia and Western Pacific held by the
International Council on Social Welfare in Bombay in 1981, draft guidelines of procedure
concerning inter-country adoption were formulated and, as pointed out above, they
were approved at the Workshop held in Brighton, U.K. on 4th September, 1982. These
guidelines were based on the Draft Declaration and they are extremely relevant as they
reflect the almost unanimous thinking of participants from various countries who took
partin the Regional Conference in Bombay and in the Workshop in Brighton, U.K. There
are quite a few of these guidelines which are important and which deserve serious
consideration by us: “1.4. In all inter-country adoption arrangements, the welfare of the
child shall be prime consideration. Biological Parents:

2.2.  When the biological parents are known they shall be offered social work
services by professionally qualified workers (or experienced personnel who are
supervised by such qualified workers) before and after the birth of the child.

2.3. These services shall assist the parents to consider all the alternatives for the
child’s future. Parents shall not be subject to any duress in making a decision
about adoption. No commitment to an adoption plan shall be permitted before
the birth of the child. After allowing parents a reasonable time to reconsider
any decision to relinquish a child for adoption, the decision should become
irrevocable.

2.5. If the parents decide to relinquish the child for adoption, they shall be helped
to understand all the implications, including the possibility of adoption by
foreigners and of no further contact with the child.

2.6.  Parents should be encouraged, where possible, to provide information about the
child’s background and development, and their own health.

2.8. It is the responsibility of the appropriate authority or agency to ensure that
when the parents relinquish a child for adoption all of the legal requirements
are met.
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2.9.

2.10.

If the parents state a preference for the religious up-bringing of the child, these
wishes shall be respected as far as possible, but the best interest of the child will
be the paramount consideration.

If the parents are not known, the appropriate authority or agency, in whose care
the child has been placed, shall endeavour to trace the parents and ensure that
the above services are provided, before taking any action in relation to adoption
of the child.

The Child:

3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

Before any plans are considered for a child to be adopted by foreigners, the
appropriate authority or agency shall consider all alternatives for permanent
family care within the child’s own country.

A child-study report shall be prepared by professional workers (or experienced
personnel who are supervised by such qualified workers) of an appropriate
authority or agency, to provide information which will form a basis for the
selection of prospective adopters for the child, assist with the child’s need to
know about his original family at the appropriate time, and help the adoptive
parents understand the child and have relevant information about him/her.

As far as possible, the child-study report shall include the following:
3.3.1. Identifying information, supported where possible by documents.

3.3.2. Information about original parents, including their health and details of
the mother’s pregnancy and the birth.

3.3.3. Physical, intellectual and emotional development.
3.3.4. Health report.
3.3.5. Recent photograph.

3.3.6. Present environment-category of care (Own home, foster home,
institution, etc.) relationships, routines and habits.

3.3.7. Social Worker’s assessment and reasons for suggesting inter-country
adoption.

Brothers and sisters and other children who have been cared for as siblings
should not be separated by adoption placement except for special reasons. 3.5.
When a decision about an adoption placement is finalised, adequate time and
effort shall be given to preparation of the child in a manner appropriate to his/
her age and level of development. Information about the child’s new country
and new home, and counselling shall be provided by a skilled worker.

(a) Before any adoption placement is finalized the child concerned shall be
consulted in a manner appropriate to his/her age and level of
development.

When older children are placed for adoption, the adoptive parents should be
encouraged to come to the child’s country of origin, to meet him/her there, learn
personally about his/her first environment and escort the child to its new home.

Adoptive Parents:
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4.3.

4.4,

4.5.

In addition to the usual capacity for adoptive, parenthood applicants need to
have the capacity to handle the trans-racial, trans-cultural and trans-national
aspects of inter-country adoptions.

A family study report shall be prepared by professional worker (or experienced
personnel who are supervised by such qualified workers) to indicate the basis
on which the applicants were accepted as prospective adopters. [t should include
an assessment of the parents’ capacity to parent a particular type of child and
provide relevant in formation for other authorities such as Courts.

The report on the family study which must be made in the community where the
applicants are residing, shall include details of the following:

4.5.1. Identifying information about parents and other members of the family,
including any necessary documentation.

4.5.2. Emotional and intellectual capacities of prospective adopters, and their
motivation to adoption.

4.5.3. Relationship (material, family, relatives, friends, community)
4.5.4. Health.

4.5.5. Accommodation and financial position.

4.5.6. Employment and other interests.

4.5.7. Religious affiliations and/or attitude.

4.5.8. Capacity for adoptive parenthood, and details of child preferred (age, sex,
degree of disability).

4.5.9. Support available from relatives, friends, community.
4.5.10.Social worker’s assessment and details of adoption authority’s approval.

4.5.11.Recent photograph of family.

Adoption Authorities and Agencies:

5.1.

5.2.

5.3.

5.4.

Inter-country adoption arrangements should be made only through Government
adoption authorities (or agencies recognised by them) in both sending and
receiving countries. They shall use experienced staff with professional social
work education or experienced personnel supervised by such qualified workers.

The appropriate authority or agency in the child’s country should be informed
of all proposed inter-country adoptions and have the opportunity to satisfy itself
that all alternatives in the country have been considered, and that inter-country
adoption is the optimal choice of care for the child.

Before any inter-country adoption plan is considered, the appropriate authority
or agency in the child’s country should be responsible for establishing that the
child is legally free for adoption, and that the necessary documentation is legally
valid in both countries.

Approval of inter-country adoption applicants is a responsibility of the
appropriate authorities or agencies in both sending and receiving countries. An
application to adopt a child shall not be considered by a sending country unless
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5.5.

5.6.
5.7.

5.8.

5.9.

it is forwarded through the appropriate authority or agency in the receiving
country.

The appropriate authority or agency in both countries shall monitor the
reimbursement of costs involved in inter-country adoption to prevent
profiteering and traffic king in children.

XX XX XX XX

When a child goes to another country to be adopted, the appropriate authority
or agency of the receiving country shall accept responsibility for supervision
of the placement, and for the provision of progress reports for the adoption
authority or agency in the sending country for the period agreed upon.

In cases where the adoption is not to be finalised in the sending country, the
adoption authority in the receiving country shall ensure that an adoption order
is sought as soon as possible but not later than 2 years after placement. It is the
responsibility of the appropriate authority or agency in the receiving country to
inform the appropriate authority or agency in the sending country of the details
of the adoption order when it is granted.

5.8.1. In cases where the adoption is to be finalised in the sending country after
placement, it is the responsibility of the appropriate authority or agency
in both the sending and receiving country to ensure that the adoption is
finalised as soon as possible.

If the placement is disrupted before the adoption is finalised, the adoption
authority in the receiving country shall be responsible for ensuring, with the
agreement of the adoption authority in the sending country that a satisfactory
alternative placement is made with prospective adoptive parents who are
approved by the adoption authorities of both countries.

Adoption Services and Communities:

6.1.

6.2.
6.3.

Status
7.1.

Appropriate authorities or agencies in receiving countries shall ensure that
there is adequate feedback to the appropriate authorities or agencies in sending
countries, both in relation to inter-country adoption generally and to individual
children where required.

XX XX XX XX

The appropriate authorities and agencies in both sending and receiving countries
have a responsibility for public education in relation to inter-country adoption,
to ensure that when such adoption is appropriate for children, public attitudes
support this. Where public attitude is known to be discriminatory or likely to be
hostile on grounds of race or colour, the appropriate authority or agency in the
sending country should not consider placement of the child.

of the Child:
Family:

It is essential that in inter-country adoption child is given the same legal status
and rights of inheritance, as if she/he had been born to the adoptive parents in
marriage.
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7.2.

7.3.

7.4.
7.5.

Name:

When the legal adoption process is concluded the child shall have the equivalent
of a birth registration certificate.

Nationality:

When the legal adoption is concluded, the child shall be granted appropriate
citizenship.

XX XX XX XX
Immigration:

Before an inter-country adoption placement with particular prospective
adopters is proposed, the appropriate authority or agency in the child’s country
shall ensure that there is no hindrance, to the child entering the prospective
adopters’ country, and that travel documents can be obtained at the appropriate
time.

We shall examine these provisions of the Draft Declaration and the draft
guidelines of procedure when we proceed to consider and lay down the principles
and norms which should be followed in intercountry adoption.

Now it would be convenient at this stage to set out the procedure which is at
present being followed for giving a child in adoption to foreign parents. Since
there is no statutory enactment in our country providing for adoption of a child
by foreign parents or laying down the procedure which must be followed in such
a case, resort is had to the provisions of the Guardians & Wards Act 1890 for
the purpose of facilitating such adoption. This Act is an old statute enacted for
the purpose of providing for appointment of guardian of the person or property
of a minor. Section 4 sub-section (5) clause (a) defines the “court” to mean the
district court having jurisdiction to entertain an application under the Act for
an order appointing or declaring a person to be a guardian and the expression
“district court” is defined in sub-section (4) of section 4 to have the same meaning
as assigned to it in the Code of Civil Procedure and includes a High Court in
the exercise of its ordinary original civil jurisdiction. Section 7 sub-section (1)
provides that where the court is satisfied that it is for the welfare of a minor
that an order should be made appointing a guardian of his person or property
or both or declaring a person to be such a guardian, the court may make an
order accordingly and, according to section 8, such an order shall not be made
except on the application of one of four categories of persons specified in clauses
(a) to (d), one of them being “the person desirous of being the guardian of the
minor” and the other being “any relative or friend of the minor”. Sub section (1)
of section 9 declares that if the ‘application’ is with respect to the guardianship
of the person of the minor-and that is the kind of application which is availed of
for the purpose of intercountry adoption-it shall be made to the district court
having jurisdiction in the place where the minor ordinarily resides. Then follows
section 11, sub- section (1) which prescribes that if the court is satisfied that
there is ground for proceeding on the application, it shall fix a date for the hearing
thereof and cause notice of the application and of the date fixed for the hearing
to be served on the parents of the minor if they are residing in any State to which
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the Act extends, the person if any named in the petition as having the custody
or possession of the person of the minor, the person proposed in the application
to be appointed guardian and any other person to whom, in the opinion of the
court, special notice of the application should be given. Section 17 provides that
in appointing guardian of a minor, the court shall be guided by what, consistently
with the law to which the minor is subject, appears in the circumstances to be
for the welfare of the minor and in considering what will be for the welfare of
the minor, the court shall have regard to the age sex, and religion of the minor,
the character and capacity of the proposed guardian and his nearness of kin to
the minor, the wishes, if any, of a deceased parent and any existing or previous
relations of the proposed guardian with the minor or his property. The last
material section is section 26 which provides that a guardian of the person of a
minor appointed by the court shall not, without the leave of the court by which
he was appointed, remove the ward from the limits of its jurisdiction, except for
such purposes as may be prescribed and the leave to be granted by the court
may be special or general. These are the relevant provisions of the Guardians
and Wards Act 1890 which have a bearing on the procedure which is at present
being followed for the purpose of carrying through inter-country adoption. The
foreign parent makes an application to the court for being appointed guardian of
the person of the child whom he wishes to take in adoption and for leave of the
court to take the child with him to his country on being appointed such guardian.
The procedure to be followed by the court in disposing of such application is
laid down by three High Courts in the country with a view to protecting the
interest and safeguarding the welfare of the child, but so far as the rest of the
High Courts are concerned, they do not seem to have taken any steps so far in
that direction. Since most of the applications by foreign parents wishing to take
a child in adoption in the State of Maharashtra are made on the original side of
the High Court of Bombay that High Court has issued a notification dated 10th
May 1972 incorporating Rule 361-B in Chapter XX of the Rules of the High Court
of Bombay (Original Side) 1957 an this newly added Rule provides inter alia as
follows:

When a foreigner makes an application for being appointed as the guardian of
the person or property of a minor, the Prothonotary and Senior Master shall
address a letter to the Secretary of the Indian Council of Social Welfare, informing
him of the presentation of the application and the date fixed for the hearing
thereof-he shall also inform him that any representation which the Indian
Council of Social Welfare may make in the matter would be considered by the
Court before passing the order on the application. A copy of the application shall
be forwarded to the Secretary of the Indian Council of Social Welfare along with
the letter of Prothonotary and Senior Master.” The High Court of Delhi has also
issued instructions on the same lines to the Courts subordinate to it and these
instructions read as follows:

(i) A foreigner desirous of being appointed guardian or the person of a minor
and praying for leave to remove the minor to a foreign country, shall
make an application for the purpose in the prescribed form under the
Guardians and Wards Act, attaching with it three copies of passport size
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photographs of the minor, duly attested by the person having custody of
the minor at the time;

(ii)  If the court is satisfied that there is no ground for proceedings on the
application, it shall fix a day for the hearing there of and cause notice of
the application and of the date fixed for the hearing on the person and in
the manner mentioned in Section 11, Guardians and Wards Act, 1890 as
also to the general public and the Secretary of the Indian Council of child
Welfare and consider their representation;

(iii)  Every person appointed guardian of the person of a minor shall execute
a bond with or without a surety or sureties as the court may think fit to
direct and in such sum as the court may fix, having regard to the welfare
of the minor and to ensure his production in the court if and when so
required by the court;

(iv)  Onthe court making an order for the appointment of a foreigner guardian
of the person of an Indian minor, a copy of the minor’s photograph shall be
counter-signed by the Court and issued to the guardian or joint guardian,
as the case may be, appointed by the court alongwith the certificate or
guardianship.”

The High Court of Gujarat has not framed any specific rule for this purpose
like the High Courts of Bombay and Delhi but in a judgment delivered in 1982 in the
case of Rasiklal Chaganlal Mehta,(1) the High Court of Gujarat has made the following
observations:

“In order that the Courts can satisfactorily decide an intercountry adoption
case against the aforesaid background and in the light of the above referred guidelines,
we consider it necessary to give certain directions. In all such cases, the Court should
issue notice to the Indian Council of Social Welfare (175, Dadabhai Naroji Road,
Bombay-400001) and seek its assistance. If the Indian Council of Social Welfare so
desires it should be made a party to the proceedings. If the Indian Council of Social
Welfare does not appear, or if it is unable, for some reason, to render assistance, the
Court should issue notice to an independent, reputed and publicly/officially recognised
social welfare agency working in the field and in that area and request it to render
assistance in the matter”

The object of giving notice to the Indian Council of Social Welfare or the Indian
Council for Child Welfare or any other independent, reputed and publicly or officially
recognised social welfare agency is obviously to ensure that the application of foreign
parents for guardianship of the child with a view to its eventual adoption is properly
and carefully scrutinised and evaluated by an expert body having experience in the
area of child welfare with a view to assisting the Court in coming to the conclusion
whether it will be in the interest of the child, promotive of its welfare, to be adopted
by the foreign parents making the application or in other words, whether such
adoption will provide moral and material security to the child with an opportunity to
grow into the full stature of its personality in an atmosphere of love and affection and
warmth of a family hearth and home. This procedure which has been evolved by the
High Courts of Bombay, Delhi and Gujarat is, in our opinion, eminently desirable and
it can help considerably to reduce, if not eliminate, the possibility of the child being
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adopted by unsuitable or undesirable parents or being placed in a family where it
may be neglected, maltreated or exploited by the adoptive parents. We would strongly
commend this procedure for acceptance by every court in the country which has to
deal with an application by a foreign parent for appointment of himself as guardian of
a child with a view to its eventual adoption We shall discuss this matter a little more in
detail when we proceed to consider what principles and norms should be laid down for
inter-country adoption, but, in the meanwhile, proceeding further with the narration
of the procedure followed by the courts in Bombay, Delhi and Gujarat, we may point
out that when notice is issued by the court, the Indian Council of Social Welfare or
the Indian Council for Child Welfare or any other recognised social welfare agency to
which notice is issued, prepares what may conveniently be described as a child study
report and submits it to the Court for its consideration. What are the different aspects
relating to the child in respect of which the child study report should give information
is a matter which we shall presently discuss, but suffice it to state for the time being
that the child study report should contain legal and social data in regard to the child
as also an assessment of its behavioural pattern and its intellectual, emotional and
physical development. The Indian Council of Social Welfare has evolved a standardised
form of the child study report and it has been annexed as Ex. ‘C’ to the reply filed in
answer to the notice issued by the Court. Ordinarily an adoption proposal from a foreign
parent is sponsored by a social or child welfare agency recognised or licensed by the
Government of the country in which the foreign parents resides and the application of
the foreign parent for appointment as guardian of the child is accompanied by a home
study report prepared by such social or child welfare agency. The home study report
contains an assessment of the fitness and suitability of the foreign parent for taking
the child in adoption based on his antecedents, family background, financial condition,
psychological and emotional adaptability and the capacity to look after the child after
adoption despite racial, national and cultural differences. The Indian Council of Social
Welfare has set out in annexure ‘B’ to the reply filed by it, guidelines for the preparation
of the home study report in regard to the foreign parent wishing to take a child in
adoption, and it is obvious from these guidlines which we shall discuss a little later,
that the home study report is intended to provide social and legal facts in regard to the
foreign parent with a view to assisting the court in arriving at a proper determination
of the question whether it will be in the interest of the child to be given in adoption to
such foreign parent. The court thus has in most cases where an application is made by
a foreign parent for being appointed guardian of a child in the courts in Bombay, Delhi
and Gujarat, the child study report as well as the home study report together with other
relevant material in order to enable it to decide whether it will be for the welfare of
the child to be allowed to be adopted by the foreign parents and if on a consideration
of these reports and material, the court comes to the conclusion that it will be for the
welfare of the child, the court makes an order appointing the foreign parent as guardian
of the child with liberty to him to take the child to his own country with a view to its
eventual adoption. Since adoption in a foreign country is bound to take some time and
till then the child would continue to be under the guardianship of the foreign parent by
virtue of the order made by the court, the foreign parent as guardian would continue
to be accountable to the court for the welfare of the child and the court therefore takes
a bond from him with or without surety or sureties in such sum as may be thought for
ensuring its production if and when required by the court.
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The foreign parent then takes the child to his own country either personally
or through an escort and the child is then adopted by the foreign parent according to
the law of his country and on such adoption, the child acquires the same status as a
natural born child with the same rights of inheritance and succession as also the same
nationality as the foreign parent adopting it. This is broadly the procedure which is
followed in the courts in Bombay, Delhi and Gujarat and there can be no doubt that, by
and large, this procedure tends to ensure the welfare of the child, but even so, there are
several aspects of procedure and detail which need to be considered in order to make
sure that the child is placed in the right family where it will be able to grow into full
maturity of its personality with moral and material security and in an atmosphere of
love and warmth and it would not be subjected to neglect, maltreatment or exploitation.

Now one thing is certain that in the absence of a law providing for adoption
of an Indian child by a foreign parent, the only way in which such adoption can be
effectuated is by making it in accordance with the law of the country in which the
foreign parent resides. But in order to enable such adoption to be made in the country
of the foreign parent, it would be necessary for the foreign parent to take the child to his
own country where the procedure for making the adoption in accordance with the law
of that country can be followed. However, the child which is an Indian national cannot
be allowed to be removed out of India by the foreign parent unless the foreign parent is
appointed guardian of the person of the child by the Court and is permitted by the Court
to take the child to his own country under the provisions of the Guardians and Wards
Act 1890. Today, therefore, as the law stands, the only way in which a foreign parents
can take an Indian child in adoption is by making an application to the Court in which
the child ordinarily resides for being appointed guardian of the person of the child with
leave to remove the child out of India and take it to his own country for the purpose
of adopting it in accordance with the law of his country. We are definitely of the view
that such inter-country adoption should be permitted after exhausting the possibility
of adoption within the country by Indian parents. It has been the experience of a large
number of social welfare agencies working in the area of adoption that, by and large,
Indian parents are not enthusiastic about taking a stranger child in adoption and even
if they decide to take such child in adoption, they prefer to adopt a boy rather than a
girl and they are wholly averse to adopting a handicapped child, with the result that the
majority of abandoned, destitute or orphan girls and handicapped children have very
little possibility of finding adoptive parents within the country and their future lies
only in adoption by foreign parents. But at the same time it is necessary to bear in mind
that by reason of the unavailability of children in the developed countries for adoption,
there is a great demand for adoption of children from India and consequently there is
increasing danger of ill-equipped and sometimes even undesirable organisations or
individuals activising themselves in the field of inter- country adoption with a view to
trafficking in children and sometimes it may also happen that the immediate prospect of
transporting the child from neglect and abandonment to material comfort and security
by placing it with a foreigner may lead to other relevant factors such as the intangible
needs of the child, its emotional and psychological requirements and possible difficulty
of its assimilation and integration in a foreign family with a different racial and cultural
background, being under-emphasized, if not ignored. It is therefore necessary to evolve
normative and procedural safeguards for ensuring that the child goes into the right
family which would provide it warmth and affection of family life and help it to grow
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and develop physically, emotionally, intellectually and spiritually. These safeguards we
now proceed to examine.

We may make it clear at the outset that we are not concerned here with cases
of adoption of children living with their biological parents, for in such class of cases,
the biological parents would be the best persons to decide whether to give their child
in adoption to foreign parents. It is only in those cases where the children sought to be
taken in adoption are destitute or abandoned and are living in social or child welfare
centres that it is necessary to consider what normative and procedural safeguards
should be forged for protecting their interest and promoting their welfare.

Let us first consider what are the requirements which should be insisted upon
so far ar a foreigner whishing to take a child in adoption is concerned In the first
place, every application from a foreigner desiring to adopt a child must be sponsored
by a social or child welfare agency recognised or licensed by the government of the
country in which the foreigner is resident. No application by a foreigner for taking a
child in adoption should be entertained directly by any social or welfare agency in India
working in the area of inter-country adoption or by any institution or centre or home to
which children are committed by the juvenile court. This is essential primarily for three
reasons.

Firstly, it will help to reduce, if not eliminate altogether the possibility of
profiteering and trafficking in children, because if a foreigner were allowed to contact
directly agencies or individuals in India for the purpose of obtaining a child in adoption,
he might in his anxiety to secure a child for adoption, be induced or persuaded to pay
any unconscionable or unreasonable amount which might be demanded by the agency
or individual procuring the child. Secondly it would be almost impossible for the court
to satisfy itself that the foreigner who wishes to take the child in adoption would be
suitable as a parent for the child and whether he would be able to provide a stable and
secure family life to the child and would be able to handle trans-racial, trans-cultural
and trans-national problems likely to arise from such adoption, because, where the
application for adopting a child has not been sponsored by a social or child welfare
agency in the country of the foreigner, there would be no proper and satisfactory home
study report on which the court can rely. Thirdly, in such a case, where the application
of a foreigner for taking a child in adoption is made directly without the intervention of
a social or child welfare agency, there would be no authority or agency in the country of
the foreigner who could be made responsible for supervising the progress of the child
and ensuring that the child is adopted at the earliest in accordance with law and grows
up in an atmosphere of warmth and affection with moral and material security assured
to it. The record shows that in every foreign country where children from India are
taken in adoption, there are social and child welfare agencies licensed or recognised by
thegovernmentanditwould nottherefore cause anydifficulty hardship orinconvenience
if it is insisted that every application from a foreigner for taking a child in adoption
must be sponsored by a social or child welfare agency licensed or recognised or
recognised by the government of the country in which the foreigner resides. It is not
necessary that there should be only one social or child welfare agency in the foreign
country through which an application for adoption of a child may be routed; there may
be more than one such social or child welfare agencies, but every such social or child
welfare agency must be licensed or recognised by the government of the foreign country
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and the court should not make an order for appointment of a foreigner as guardian
unless it is satisfied that the application of the foreigner for adopting a child has been
sponsored by such social or child welfare agency. The social or child welfare agency
which sponsors the application for taking a child in adoption must get a home study
report prepared by a professional worker indicating the basis on which the application
of the foreigner for adopting a child has been sponsored by it. The home study report
should broadly include information in regard to the various matters set out in Annexure
A’ to this judgment though it need not strictly adhere to the requirements of that
Annexure and it should also contain an assessment by the social or child welfare agency
as to whether the foreigner wishing to take a child in adoption is fit and suitable and
has the capacity to parent a child coming from a different racial and cultural milieu and
whether the child will be able to fit into the environment of the adoptive family and the
community in which it lives. Every application of a foreigner for taking a child in
adoption must be accompanied by a home study report and the social or child welfare
agency sponsoring such application should also send along with it a recent photograph
of the family, a marriage certificate of the foreigner and his or her spouse as also a
declaration concerning their health together with a certificate regarding their medical
fitness duly certificate by a medical doctor, a declaration regarding their financial status
alongwith supporting documents including employer’s certificate where applicable,
income tax assessment orders, bank references and particulars concerning the
properties owned by them, and also a declaration stating that they are willing to be
appointed guardian of the child and undertaking that they would adopt the child
according to the law of their country within a period of not more than two years from
the time of arrival of the child in their country and give intimation of such adoption to
the court appointing them as guardian as also to the social or child welfare agency in
India processing their case, they would maintain the child and provide it necessary
education and up-bringing according to their status and they would also send to the
courtas also to the social or child welfare agency in India reports relating to the progress
of the child alongwith its recent photograph, the frequency of such progress reports
being quarterly during the first two years and half yearly for the next three years. The
application of the foreigner must also be accompanied by a Power of Attorney in favour
of an Officer of the social or child welfare agency in India which is requested to process
the case and such Power of Attorney should authorise the Attorney to handle the case
on behalf of the foreigner in case the foreigner is not in a position to come to India. The
social or child welfare agency sponsoring the application of the foreigner must also
certify that the foreigner seeking to adopt a child is permitted to do so according to the
law of his country. These certificates, declarations and documents which must
accompany the application of the foreigner for taking a child in adoption, should be
duly notarised by a Notary Public whose signature should be duly attested either by an
Officer of the Ministry of External Affairs or Justice or Social Welfare of the country of
the foreigner or by an Officer of the Indian Embassy or High Commission or Consulate
in that country. The social or child welfare agency sponsoring the application of the
foreigner must also undertake while forwarding the application to the social or child
welfare agency in India, that it will ensure adoption of the child by the foreigner
according to the law of his country within a period not exceeding two years and as soon
as the adoption is effected, it will send two certified copies of the adoption order to the
social or child welfare agency in India through which the application for guardianship
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is processed, so that one copy can be filed in court and the other can remain with the
social or child welfare agency in India. The social or child welfare agency sponsoring
the application must also agree to send to the concerned social or child welfare agency
in India progress reports in regard to the child, quarterly during the first year and half
yearly for the subsequent year or years until the adoption is effected, and it must also
undertake that in case of disruption of the family of the foreigner before adoption can
be effected, it will take care of the child and find a suitable alternative placement for it
with the approval of the concerned social or child welfare agency in India and report
such alternative placement to the court handling the guardianship proceedings and
such information shall be passed on both by the court as also by the concerned social
or child welfare agency in India to the Secretary, Ministry of Social Welfare, Government
of India. The Government of India shall prepare a list of social or child welfare agencies
licensed or recognised for inter- country adoption by the government of each foreign
country where children from India are taken in adoption and this list shall be prepared
after getting the necessary information from the government of each such foreign
country and the Indian Diplomatic Mission in that foreign country. We may point out
that the Swedish Embassy has in Annexure II to the affidavit filed on its behalf by Ulf
Waltre, given names of seven Swedish organisations or agencies which are authorised
by the National Board for Inter-Country Adoption functioning under the Swedish
Ministry of Social Affairs to “mediate” applications for adoption by Swedish nationals
and the Indian Council of Social Welfare has also in the reply filed by it in answer to the
writ petition given a list of government recognised organisations or agencies dealing in
inter-country adoption in foreign countries. It should not therefore be difficult for the
Government of India to prepare a list of social or child welfare agencies licensed or
recognised for intercountry adoption by the Government in various foreign countries.
We direct the Government of India to prepare such list within six months from today
and copies of such list shall be supplied by the Government of India to the various High
Courts in India as also to the social or child welfare agencies operating in India in the
area of inter-country adoption under licence or recognition from the Government of
India. We may of course make it clear that application of foreigners for appointment of
themselves as guardians of children in India with a view to their eventual adoption
shall not be held up until such list is prepared by the Government of India but they shall
be processed and disposed of in the light of the principles and norms laid down in this
judgment.

We then proceed to consider the position in regard to biological parents of the
child proposed to be taken in adoption. What are the safeguards which are required
to be provided in so far as biological parents are concerned ? We may make it clear at
the outset that when we talk about biological parents, we mean both parents if they
are together of the mother or the father if either is alone. Now it should be regarded
as an elementary requirement that if the biological parents are known, they should
be properly assisted in making a decision about relinquishing the child for adoption,
by the Institution or centre or Home for Child Care or social or child welfare agency
to which the child is being surrendered. Before a decision is taken by the biological
parents to surrender the child for adoption, they should be helped to understand all the
implications of adoptions including the possibility of adoption by a foreigner and they
should be told specifically that in case the child is adopted, it would not be possible for
them to have any further contact with the child. The biological parents should not be
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subjected to any duress in making a decision about relinquishment and even after they
have taken a decision to relinquish the child for giving in adoption, a further period of
about three months should be allowed to them to reconsider their decision. But once
the decision is taken and not reconsidered within such further time as may be allowed
to them, it must be regarded as irrevocable and the procedure for giving the child
in adoption to a foreigner can then be initiated without any further reference to the
biological parents by filing an application for appointment of the foreigner as guardian
of the child. Thereafter there can be no question of once again consulting the biological
parents whether they wish to give the child in adoption or they want to take it back.
It would be most unfair if after a child is approved by a foreigner and expenses are
incurred by him for the purpose of maintenance of the child and some times on medical
assistance and even hospitalisation for the child, the biological parents were once again
to be consulted for giving them a locus penitential to reconsider their decision. But
in order to eliminate any possibility of mischief and to make sure that the child has
in fact been surrendered by its biological parents, it is necessary that the Institution
or Centre or Home for Child Care or social or child welfare agency to which the child
is surrendered by the biological parents, should take from the biological parents a
document of surrender duly signed by the biological parents and attested by at least
two responsible persons and such document of surrender should not only contain the
names of the biological parents and their address but also information in regard to the
birth of the child and its background, health and development. If the biological parents
state a preference for the religious upbringing of the child, their wish should as far
as possible be respected, but ultimately the interest of the child alone should be the
sole guiding factor and the biological parents should be informed that the child may
be given in adoption even to a foreigner who professes a religion different from that of
the biological parents. This procedure can and must be followed where the biological
parents are known and they relinquish the child for adoption to an Institution or
Centre or Home for Child Care or hospital or social or child welfare agency. But where
the child is an orphan, destitute or abandoned child and its parents are not known,
the Institution or Centre or Home for Child Care or hospital or social or child welfare
agency in whose care the child has come, must try to trace the biological parents of
the child and if the biological parents can be traced and it is found that they do not
want to take back the child, then the same procedure as outlined above should as far
as possible be followed. But if for any reason the biological parents cannot be traced,
then there can be no question of taking their consent or consulting them. It may also be
pointed out that the biological parents should not be induced or encouraged or even be
permitted to take a decision in regard to giving of a child in adoption before the birth
of the child of within a period of three months from the date of birth. This precaution
is necessary because the biological parents must have reasonable time after the birth
of the child to take a decision whether to rear up the child themselves or to relinquish
it for adoption and moreover it may be necessary to allow some time to the child to
overcome any health problems experienced after birth.

We may now turn to consider the safeguards which should be observed in so
far as the child proposed to be taken in adoption is concerned. It was generally agreed
by all parties appearing before the Court, whether as interveners or otherwise, that
it should not be open to any and every agency or individual to process an application
from a foreigner for taking a child in adoption and such application should be
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processed only through a social or child welfare agency licensed or recognised by
the Government of India or the Government of the State in which it is operating, or
to put it differently in the language used by the Indian Council of Social Welfare in
the reply filed by it in answer to the writ petition, “all private adoptions conducted
by unauthorised individuals or agencies should be stopped”. The Indian Council of
Social Welfare and the Indian Council for Child Welfare are clearly two social or child
welfare agencies operating at the national level and recognised by the Government of
India, as appears clearly from the letter dated 23rd August, 1980 addressed by the
Deputy Secretary to the Government of India to the Secretary, Government of Kerela,
Law Department, Annexure ‘F’ to the submissions filed by the Indian Council for Child
Welfare in response to the writ petition. But apart from these two recognised social
or child welfare agencies functioning at the national level, there are other social or
child welfare agencies engaged in child care and welfare and if they have good standing
and reputation and are doing commendable work in the area of child care and welfare,
there is no reason why they should not be recognised by the Government of India or
the Government of a State for the purpose of inter-country adoptions. We would direct
the Government of India to consider and decide within a period of three months from
today whether any of the institutions or agencies which have appeared as interveners
in the present writ petition are engaged in child care and welfare and if so, whether
they deserve to be recognised for inter- country adoptions. Of course it would be open
to the Government of India or the Government of a State suo motu or on an application
made to it to recognise any other social or child welfare agency for the purpose of inter-
country adoptions, provided such social or child welfare agency enjoys good reputation
and is known for its work in the field of child care and welfare. We would suggest that
before taking a decision to recognise any particular social or child welfare agency for
the purpose of intercountry adoptions, the Government of India or the Government
of a State would do well to examine whether the social or child welfare agency has
proper staff with professional social work experience, because otherwise it may not
be possible for the social or child welfare agency to carry out satisfactorily the highly
responsible task of ensuring proper placement of a child with a foreign adoptive family.
It would also be desirable not to recognise an organisation or agency which has been
set up only for the purpose of placing children in adoption: it is only an organisation or
agency which is engaged in the work of child care and welfare which should be regarded
as eligible for recognition, since inter-country adoption must be looked upon not as an
independent activity by itself, but as part of child welfare programme so that it may
not tend to degenerate into trading. The Government of India or the Government of a
State recognising any social or child welfare agency for inter-country adoptions must
insist as a condition of recognition that the social or child welfare agency shall maintain
proper accounts which shall be audited by a chartered accountant at the end of every
year and it shall not charge to the foreigner wishing to adopt a child any amount in
excess of that actually incurred by way of legal or other expenses in connection with
the application for appointment of guardian including such reasonable remuneration
or honorarium for the work done and trouble taken in processing, filing and pursuing
the application as may be fixed by the Court.

Situations may frequently arise where a child may be in the care of a child welfare
institution or centre or social or child welfare agency which has not been recognised
by the Government. Since an application for appointment as guardian can, according
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to the principles and norms laid down by us, be processed only by a recognised social
or child welfare agency and none else, any unrecognised institution, centre or agency
which has a child under its care would have to approach a recognised social or child
welfare agency if it desires such child to be given in inter-country adoption, and in that
event it must send without any undue delay the name and particulars of such child to
the recognised social or child welfare agency through which such child is proposed
to be given in inter-country adoption. Every recognised social or child welfare agency
must maintain a register in which the names and particulars of all children proposed
to be given in inter-country adoption through it must be entered and in regard to each
such child, the recognised social or child welfare agency must prepare a child study
report through a professional social worker giving all relevant information in regard
to the child so as to help the foreigner to come to a decision whether or not to adopt
the child and to understand the child, if he decides to adopt it as also to assist the court
in coming to a decision whether it will be for the welfare of the child to be given in
adoption to the foreigner wishing to adopt it. The child study report should contain as
far as possible information in regard to the following matters:

“(1) Identifying information, supported where possible by documents.

(2) Information about original parents, including their health and details of
the mother’s pregnancy and birth.

(3) Physical, intellectual and emotional development.

(4) Healthreport prepared by a registered medical practitioner preferably by
a paediatrician.

(5)  Recent photograph.

(6)  Presentenvironment-category of care (Own home, foster home, institution
etc.) relationships, routines and habits.

(7)  Social worker’s assessment and reasons for suggesting inter-country
adoption.”

The government of India should, with the assistance of the Government of the
States, prepare a list of recognised social or child welfare agencies with their names,
addresses and other particulars and send such list to the appropriate department of
the Government of each foreign country where Indian children are ordinarily taken
in adoption so that the social or child welfare agencies licensed or recognised by
the Government of such foreign country for intercountry adoptions, would know
which social or child welfare agency in India they should approach for processing an
application of its national for taking an Indian child in adoption. Such list shall also
be sent by the Government of India to each High Court with a request to forward it
to the district courts within its jurisdiction so that the High Courts and the district
courts in the country would know which are the recognised social or child welfare
agencies entitled to process an application for appointment of a foreigner as guardian.
Of course, it would be desirable if a Central Adoption Resource Agency is set up by
the Government of India with regional branches at a few centres which are active in
inter-country adoptions. Such Central Adoption Resource Agency can act as a clearing
house of information in regard to children available for inter-country adoption and all
applications by foreigners for taking Indian children in adoption can then be forwarded
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by the social or child welfare agency in the foreign country to such Central Adoption
Resource Agency and the latter can in its turn forward them to one or the other of
the recognised social or child welfare agencies in the country. Every social or child
welfare agency taking children under its care can then be required to send to such
Central Adoption Resource Agency the names and particulars of children under its care
who are available for adoption and the names and particulars of such children can be
entered in a register to be maintained by such Central Adoption Resource Agency. But
until such Central Adoption Resource Agency is set up, an application of a foreigner
for taking an Indian child in adoption must be routed through a recognised social or
child welfare agency. Now before any such application from a foreigner is considered,
every effort must be made by the recognised social or child welfare agency to find
placement for the child by adoption in an Indian family. Whenever any Indian family
approaches a recognised social or child welfare agency for taking a child in adoption,
all facilities must be provided by such social or child welfare agency to the Indian family
to have a look at the children available with it for adopt on and if the Indian family
wants to see the child study report in respect of any particular child, child study report
must also be made available to the Indian family in order to enable the Indian family
to decide whether they would take the child in adoption. It is only if no Indian family
comes forward to take a child in adoption within a maximum period of two months
that the child may be regarded as available for inter-country adoption, subject only
to one exception, namely, that if the child is handicapped or is in bad state of health
needing urgent medical attention, which is not possible for the social or child welfare
agency looking after the child to provide, the recognised social or child welfare agency
need not wait for a period of two months and it can and must take immediate steps
for the purpose of giving such child in inter-country adoption. The recognised social
or child welfare agency should, on receiving an application of a foreigner for adoption
through a licensed or recognised social or child welfare agency in a foreign country,
consider which child would be suitable for being given in adoption to the foreigner and
would fit into the environment of his family and community and send the photograph
and child study report of such child to the foreigner for the purpose of obtaining his
approval to the adoption of such child. The practice of accepting a general approval of
the foreigner to adopt any child should not be allowed, because it is possible that if the
foreigner has not seen the photograph of the child and has not studied the child study
report and a child is selected for him by the recognised social or child welfare agency
in India on the basis of his general approval, he may on the arrival of the child in his
country find that he does not like the child or that the child is not suitable in which
event the interest of the child would be seriously prejudiced. The recognised social or
child welfare agency must therefore insist upon approval of a specific known child and
once that approval is obtained, the recognised social or child welfare agency should
immediately without any undue delay proceed to make an application for appointment
of the foreigner as guardian of the child. Such application would have to be made in the
court within whose jurisdiction the child ordinarily resides and it must be accompanied
by copies of the home study report, the child study report and other certificates and
documents forwarded by the social or child welfare agency sponsoring the application
of the foreigner for taking the child in adoption.

Before we proceed to consider what procedure should be followed by the
court in dealing with an application for appointment of a foreigner as guardian of a
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child, we may deal with a point of doubt which was raised before us, namely, whether
the social or child welfare agency which is looking after the child should be entitled
to receive from the foreigner wishing to take the child in adoption any amount in
respect of maintenance of the child or its medical expenses. We were told that there
are instances where large amounts are demanded by so called social or child welfare
agencies or individuals in consideration of giving a child in adoption and often this is
done under the label of maintenance charges and medical expenses supposed to have
been incurred for the child. This is a pernicious practice which is really nothing short of
trafficking in children and it is absolutely necessary to put an end to it by introducing
adequate safeguards. There can be no doubt that if an application of a foreigner for
taking a child in adoption is required to be routed through a recognised social or child
welfare agency and the necessary steps for the purpose of securing appointment of
the foreigner as guardian of the child have also to be taken only through a recognised
social or child welfare agency, the possibility of any so called social or child welfare
agency or individual trafficking in children by demanding exorbitant amounts from
prospective adoptive parents under the guise of maintenance charges and medical
expenses or otherwise, would be almost eliminated. But, at the same time, it would not
be fair to suggest that the social or child welfare agency which is looking after the child
should not be entitled to receive any amount from the prospective adoptive parent,
when maintenance and medical expenses in connection with the child are actually
incurred by such social or child welfare agency. Many of the social or child welfare
agencies running homes for children have little financial resources of their own and
have to depend largely on voluntary donations and therefore if any maintenance or
medical expenses are incurred by them on a child, there is no reason why they should
not be entitled to receive reimbursement of such maintenance and medical expenses
from the foreigner taking the child in adoption. We would therefore direct that the
social or child welfare agency which is looking after the child selected by a prospective
adoptive parent, may legitimately receive from such prospective adoptive parent
maintenance expenses at a rate not exceeding Rs. 60 per day (this outer limit being
subject to revision by the Ministry of Social Welfare, Government of India from time to
time) from the date of selection of the child by him until the date the child leaves for
going to its new home as also medical expenses including hospitalisation charges, if
any, actually incurred by such social or child welfare agency for the child. But the claim
for payment of such maintenance charges and medical expenses shall be submitted to
the prospective adoptive parent through the recognised social or child welfare agency
which has processed the application for guardianship and payment in respect of such
claim shall not be received directly by the social or child welfare agency making the
claim but shall be paid only through the recognised social or child welfare agency. This
procedure will to a large extent eliminate trafficking in children for money or benefits in
kind and we would therefore direct that this procedure shall be followed in the future.
But while giving this direction, we may make it clear that what we have said should not
be interpreted as in any way preventing a foreigner from making voluntary donation
to any social or child welfare agency but no such donation from a prospective adoptive
parent shall be received until after the child has reached the country of its prospective
adoptive parent.

[t is also necessary to point out that the recognised social or child welfare
agency through which an application of a foreigner for taking a child in adoption is
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routed must, before offering a child in adoption, make sure that the child is free to
be adopted. Where the parents have relinquished the child for adoption and there is
a document of surrender; the child must obviously be taken to be free for adoption.
So also where a child is an orphan or destitute or abandoned child and it has not
been possible by the concerned social or child welfare agency to trace its parents or
where the child is committed by a juvenile court to an institution, centre or home for
committed children and is declared to be a destitute by the juvenile court, it must be
regarded as free for adoption. The recognised social or child welfare agency must
place sufficient material before the court to satisfy it that the child is legally available
for the adoption. It is also necessary that the recognised welfare agency must satisfy
itself, firstly, that there is no impediment in the way of the child entering the country
of the prospective adoptive parent; secondly, that the travel documents for the child
can be obtained at the appropriate time and lastly, that the law of the country of the
prospective adoptive parent permits legal adoption of the child and that no such legal
adoption being concluded, the child would acquire the same legal status and rights of
inheritance as a natural born child and would be granted citizenship in the country of
adoption and it should file along with the application for guardianship, a certificate
reciting such satisfaction.

We may also at this stage refer to one other question that was raised before us,
namely, whether a child under the care of a social or child welfare agency or hospital
or orphanage in one State can be brought to another State by a social or child welfare
agency for the purpose of being given in adoption and an application for appointment
of a guardian of such child can be made in the court of the latter State. This question
was debated before us in view of the judgment given by Justice Lentin of the Bombay
High Court of 22nd July, 1982 in Miscellaneous Petition No. 178 of 1982 and other
allied petitions. We agree with Justice Lentin that the practice of social or child welfare
agencies or individuals going to different States for the purpose of collecting children
for being given in inter-country adoption is likely to lead to considerable abuse, because
it is possible that such social or child welfare agencies or individuals may, by offering
monetary inducement, persuade indigent parents to part with their children and then
give the children to foreigners in adoption by demanding a higher price, which the
foreigners in their anxiety to secure a child for adoption may be willing to pay. But
we do not think that if a child is relinquished by its biological parents or is an orphan
or destitute or abandoned child in its parent State, there should be any objection to a
social or child welfare agency taking the child to another State, even if the object be to
give it in adoption, provided there are sufficient safeguards to ensure that such social
or child welfare agency does not indulge in any malpractice. Since we are directing
that every application of a foreigner for taking a child in adoption shall be routed only
through a recognised social or child welfare agency and an application for appointment
of the foreigner as guardian of the child shall be made to the court only through such
recognised social or child welfare agency, there would hardly be any scope for a social
or child welfare agency or individual who brings a child from another State for the
purpose of being given in adoption to indulge in trafficking and such a possibility would
be reduced to almostnil. Moreover before proposing a child for adoption, the recognised
social or child welfare agency must satisfy itself that the child has either been voluntarily
relinquished by its biological parents without monetary inducement or is an orphan or
destitute or abandoned child and for this purpose, the recognised social or child welfare
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agency may require the agency or individual who has the care and custody of the child
to state on oath as to how he came by the child and may also, if it thinks fit, verify
such statement, by directly enquiring from the biological parents or from the child care
centre or hospital or orphanage from which the child is taken. This will considerably
reduce the possibility of abuse while at the same time facilitating placement of children
deprived of family love and care in smaller towns and rural areas. We do not see any
reason why in cases of this kind where a child relinquished by its biological parents
or an orphan or destitute or abandoned child is brought by an agency or individual
from one State to another, it should not be possible to apply for guardianship of the
child in the court of the latter State, because the child not having any permanent place
of residence, would then be ordinarily resident in the place where it is in the care and
custody of such agency or individual. But quite apart from such cases, we are of the view
that in all cases where a child is proposed to be given in adoption, enquiries regarding
biological parents, whether they are traceable or not and if traceable, whether they
have voluntarily relinquished the child and if not, whether they wish to take the child
back, should be completed before the child is offered for adoption and thereafter no
attempt should be made to trace or contact the biological parents. This would obviate
the possibility of an ugly and unpleasant situation of biological parents coming forward
to claim the child after it has been given to a foreigner in adoption. It is also necessary
while considering placement of a child in adoption to bear in mind that brothers and
sisters or children who have been brought up as siblings should not be separated except
for special reasons and as soon as a decision to give a child in adoption to a foreigner
is finalised, the recognised social or child welfare agency must if the child has reached
the age of understanding, take steps to ensure that the child is given proper orientation
and is prepared for going to its new home in a new country so that the assimilation of
the child to the new environment is facilitated.

We must emphasize strongly that the entire procedure which we have indicated
above including preparation of child study report, making of necessary enquiries and
taking of requisite steps leading upto the filing of an application for guardianship of the
child proposed to be given in adoption, must be completed expeditiously so that the
child does not have to remain in the care and custody of a social or child welfare agency
without the warmth and affection of family life, longer than is absolutely necessary. We
may also point out that if a child is to be given in intercountry adoption, it would be
desirable thatitis given in such adoption as far as possible before it completes the age of
3 years. Thereason is thatif a child is adopted before it attains the age of understanding,
it is always easier for it to get assimilated and integrated in the new environment in
which it may find itself on being adopted by a foreign parent. Comparatively it may
be some what difficult for a grown up child to get acclimatized to new surroundings
in a different land and some times a problem may also arise whether foreign adoptive
parents would be able to win the love and affection of such grown up child. But we make
it clear that we say this, we do not wish to suggest for a moment that children above the
age of three years should not be given in inter-country adoption. There can be no hard
and fast rule in this connection. Even children between the ages of 3 and 7 years may be
able to assimilate themselves in the new surroundings without any difficulty and there
is no reason why they should be denied the benefit of family warmth and affection
in the home of foreign parents, merely because they are past the age of 3 years. We
would suggest that even children above the age of 7 years may be given in inter-country
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adoption but we would recommend that in such cases, their wishes may be ascertained
if they are in a position to indicate any preference. The statistics placed before us show
that even children past the age of 7 years have been happily integrated in the family of
their foreign adoptive parents.

Lastly, we come to the procedure to be followed by the court when an application
for guardianship of a child is made to it. Section 11 of the Guardians and Wards Act,
1890 provides for notice of the application to be issued to various persons including
the parents of the child if they are residing in any State to which the Act extends.
But, we are definitely of the view that no notice under this section should be issued
to the biological parents of the child, since it would create considerable amount of
embarrassment and hard ship if the biological parents were then to come forward and
oppose the application of the prospective adoptive parent for guardianship of the child.
Moreover, the biological parents would then come to know who is the person taking the
child in adoption and with this knowledge they would at any time be able to trace the
whereabouts of the child and they may try to contact the child resulting in emotional
and psychological disturbance for the child which might affect his future happiness.
The possibility also cannot be ruled out that if the biological parents know who are the
adoptive parents they may try to extort money from the adoptive parents. It is therefore
absolutely essential that the biological parents should not have any opportunity of
knowing who are the adoptive parents taking the child in adoption and therefore notice
of the application for guardianship should not be given to the biological parents. We
would direct that for the same reasons notice of the application for guardianship should
also not be published in any newspaper. Section 11 of the Act empowers the court to
serve notice of the application for guardianship on any other person to whom, in the
opinion of the court, special notice of the application should be given and in exercise of
this power the court should, before entertaining an application for guardianship, give
notice to the Indian Council of Child Welfare or the Indian Council for Social Welfare
or any of its branches for scrutiny of the application with a view to ensuring that it
will be for the welfare of the child to be given in adoption to the foreigner making the
application for guardianship. The Indian Council of Social Welfare of the Indian Council
of Child Welfare to which notice is issued by the court would have to scrutinise the
application for guardianship made on behalf of the foreigner wishing to take the child
in adoption and after examining the home study report, the child study report as also
documents and certificates forwarded by the sponsoring social or child welfare agency
and making necessary enquiries, it must make its representation to the court so that
the court may be able to satisfy itself whether the principles and norms as also the
procedure laid down by us in this judgment have been observed and followed, whether
the foreigner will be a suitable adoptive parent for the child and the child will be able to
integrate and assimilate itself in the family and community of the foreigner and will be
able to get warmth and affection of family life as also moral and material stability and
security and whether it will be in the interest of the child to be taken in adoption by the
foreigner. If the court is satisfied, then and then only it will make an order appointing
the foreigner as guardian of the child and permitting him to remove the child to his own
country with a view to eventual adoption. The court will also introduce a condition in
the order that the foreigner who is appointed guardian shall make proper provision
by way of deposit or bond or otherwise to enable the child to be repatriated to India
should it become necessary for and reason. We may point out that such a provision is
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to be found in clause 24 of the Adoption of Children Bill No. 208 of 1980 and in fact
the practice of taking a bond from the foreigner who is appointed guardian of the child
is being followed by the courts in Delhi as a result of practice instructions issued by
the High Court of Delhi. The order will also include a condition that the foreigner who
is appointed guardian shall submit to the Court as also to the Social or Child Welfare
Agency processing the application for guardianship, progress reports of the child along
with a recent photograph quarterly during the first two years and half yearly for the
next three years. The court may also while making the order permit the social or child
welfare agency which has taken care of the child pending its selection for adoption to
receive such amountas the Court thinks fit from the foreigner who is appointed guardian
of such child. The order appointing guardian shall carry, attached to it, a photograph of
the child duly counter- signed by an officer of the court. This entire procedure shall be
completed by the court expediticusly and as far as possible within a period of two months
from the date of filing of the application for guardianship of the child. The proceedings
on the application for guardianship should be held by the Court in camera and they
should be regarded as confidential and as soon as an order is made on the application
for guardianship the entire proceedings including the papers and documents should be
sealed. When an order appointing guardian of a child is made by the court, immediate
intimation of the same shall be given to the Ministry of Social Welfare, Government
of India as also to the Ministry of Social Welfare of the Government of the State in
which the court is situate and copies of such order shall also be forwarded to the two
respective ministries of Social Welfare. The Ministry of Social Welfare, Government of
India shall maintain a register containing names and other particulars of the children
in respect of whom orders for appointment of guardian have been made as also names,
addresses and other particulars of the prospective adoptive parents who have been
appointed such guardians and who have been permitted to take away the children for
the purpose of adoption. The Government of India will also send to the Indian Embassy
or High Commission in the country of the prospective adoptive parents from time to
time the names, addresses and other particulars of such prospective adoptive parents
together with particulars of the children taken by them and requesting the Embassy
or High Commission to maintain an unobtrusive watch over the welfare and progress
of such children in order to safeguard against any possible maltreatment, exploitation
or use for ulterior purposes and to immediately report any instance of maltreatment,
negligence or exploitation to the Government of India for suitable action.

We may add even at the cost of repetition that the biological parents of a child
taken in adoption should not under any circumstances be able to know who are the
adoptive parents of the child nor should they have any access to the home study report
or the child study report or the other papers and proceedings in the application for
guardianship of the child. The foreign parents who have taken a child in adoption would
normally have the child study report with them before they select the child for adoption
and in case they do not have the child study report, the same should be supplied to
them by the recognised social or child welfare agency processing the application for
guardianship and from the child study report, they would be able to gather information
as to who are the biological parents of the child, if the biological parents are known.
There can be no objection in furnishing to the foreign adoptive parents particulars in
regard to the biological parents of the child taken in adoption, but it should be made
clear that it would be entirely at the discretion of the foreign adoptive parents whether
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and if so when, to inform the child about its biological parents. Once a child is taken
in adoption by a foreigner and the child grows up in the surroundings of the country
of adoption and becomes a part of the society of that country, it may not be desirable
to give information to the child about its biological parents whilst it is young, as that
might have the effect of exciting his curiosity to meet its biological parents resulting in
unsettling effect on its mind. But if after attaining the age of maturity, the child wants
to know about its biological parents, there may not be any serious objection to the
giving of such information to the child because after the child attains maturity, it is not
likely to be easily affected by such information and in such a case, the foreign adoptive
parents may, in exercise of their discretion, furnish such information to the child if they
so think fit.

These are the principles and norms which must be observed and the procedure
which must be followed in giving a child in adoption to foreign parents. If these
principles and norms are observed and this procedure is followed, we have no doubt
that the abuses to which inter-country adoptions, if allowed without any safeguards,
may lend themselves would be considerably reduced, if not eliminated and the welfare
of the child would be protected and it would be able to find a new home where it can
grow in an atmosphere of warmth and affection of family life with full opportunities
for physical intellectual and spiritual development. We may point out that the adoption
of children by foreign parents need not wait until social or child welfare agencies are
recognised by the Government as directed in this order, but pending recognition of
social or child welfare agencies for the purpose of inter-country adoptions, which
interregnum, we hope, will not last for a period of more than two months, any social or
child welfare agency having the care and custody of a child may be permitted to process
an application of a foreigner, but barring this departure the rest of the procedure laid
down by us shall be followed wholly and the principles and norms enunciated by us in
this Judgment shall be observed in giving a child in inter-country adoption.

The writ petition shall stand disposed of in these terms. Copies of this order
shall be sent immediately to the Ministry of Social Welfare of the Government of India
and the Ministry of Social Welfare of each of the State Governments as also to all the
High Courts in the country and to the Indian Council of Social Welfare and the Indian
Council of Child Welfare. We would direct that copies of this Order shall also be supplied
to the Embassies and Diplomatic Missions of Norway, Sweden, France, Federal Republic
of Germany and the United States of America and the High Commissions of Canada and
Australia for their informations since the statistics show that these are the countries
where Indian children are taken in adoption. S.R.

ANNEXURE-A’
Source of Referral.
Number of single and joint interviews.
Personality of husband and wife.

s W e

Health details such as clinical tests, heart condition, past illnesses etc. (medical
certificates required, sterility certificate required, if applicable),

Ut

Social status and family background.

o

Nature and Adjustment with occupation.
7. Relationship with community.
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10.
11.
12.
13.
14.
15.

16.

17.
18.

19.
20.
21.
22.

23.

24.
25.
26.

27.

28.

29.

30.
31.
32.

33.

34.

Description of home.

Accommodation for the child.

Schooling facilities.

Amenities in the home.

Standard of living as it appears in the home.

Type of neighbourhood.

Current relationship between husband and wife.

(a) Current relationship between parents and children (if any children).

(b)  Development of already adopted children (if any) and their acceptance of
the child to be adopted.

Current relationship between the couple and the members of each other’s
families.

If the wife is working, will she be able to give up the job ?

If she cannot leave the job, what arrangements will she make to look after the
child ?

[s adoption considered because of sterility of one of the maritial partners ?

If not, can they eventually have children of their own ?

If a child is born to them, how will they treat the adopted child ?

If the couple already has children how will these children react to an adopted
child ?

Important social and psychological experiences which have had a bearing on
their desire to adopt a child.

Reasons for wanting to adopt an Indian child.

Attitude of grand-parents and relatives towards the adoption.

Attitude of relatives, friends, community and neighbourhood towards adoption
of an Indian child.

Anticipated plans for the adopted child.

Can the child be adopted according to the adoption law in the adoptive parents
country ? Have they obtained the necessary permission to adopt ? (Statement of
permission required.)

Do the adoptive parents know any one who adopted a child from their own
country or another country ? Who are they ? From where did they fail to get a
child from that source ?

Did the couple apply for a child from any other source ? If yes, which source ?
What type of child is the couple interested in ? (sex, age, and for what reasons.)

Worker’s recommendation concerning the family and the type of child which
would best fit into this home.

Name and address of the agency conducting the home study. Name of social
worker, qualification of social worker.

Name of agency responsible for post placement, supervision and follow up.

Qaad
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IN THE HIGH COURT OF JHARKHAND AT RANCHI

W.P.(PIL) No. 6823 of 2011

Susanna Kispotta ... ... Petitioner
Versus
The State of Jharkhand & Ors. ... ... Respondents

CORAM: HON’BLE THE CHIEF JUSTICE
HON’BLE MR. JUSTICE P.P. BHATT

For the Petitioner: M/s ].J. Sanga
For the Respondents: Mr. Jalisur Rahman, JC to G.PIII, Mr. M. Khan, C.B.I.
Order No.9 Dated: 28th November, 2011.

By the order of the Coordinate Bench dated 18th October, 2011, this writ
petition(Habeas Corpus) has been been converted into ‘Public Interest Litigation’ after
taking note of the fact that the missing boys could not be found out by the State police
and thereafter the matter has been referred to Central Bureau of Investigation(C.B.1.)
with direction that if other cases of similar nature are lingering unsolved, those cases
should also be handed over to C.B.L.

In view of the above, office has raised a few objections with respect to the
correction in the nature of the petition which appears to be done and it has been
registered as Writ Petition (PIL) No0.6823 of 2011 and if any other defect is there,
learned counsel for the petitioner may correct the same within a period of one week.

In W.P.(Cr.) No.182 of 2008, which also stands converted into Writ Petition(PIL)
No0.6824 of 2011, by virtue of the order dated 18th October, 2011, passed in W.P.(PIL)
No0.6823 of 2011 (original number W.P.(Cr.) No. 146 of 2011), the view expressed by
the Coordinate Bench in the order dated 18th October, 2011 is fortified by the facts of
the case in W.P.(PIL) No. 6824 of 2011 wherein three minor boys namely Akash Raj,
Shashank Shekhar and Pawan Soni, who were of the age of near about 12 years and
more, are missing since 30.03.2008 and EI.R. was lodged against unknown persons
which was registered as Gumla Police Station Case No.86 of 2008 dated 02.4.2008,
corresponding to G.R. Case No0.288 of 2008. In this case, looking to the gravity, vide
order dated 16.11.2009, the Superintendent of Police, Gumla was directed to supervise
the case.

Be that as it may, even then, the children are missing yet. We are also of the
considered opinion that there are large number of similar cases wherein it has been
alleged that children, girl or boys, and even adult girls are missing. In some of the cases,
there are allegations against the named persons in the EL.R. and in some cases, there
are allegations against the certain criminals operating in certain areas of the State of
Jharkhand. We are coming across reply filed by the State wherein plea taken was that
some extremist activities are going on and they have put landmines, therefore, it is
difficult to search out the missing children, as because of the land-mines even vehicles
have been blown up. In number of cases, concerned Superintendent of Police was
directed to remain present in the Court and in number of cases, Director General of
Police, Jharkhand was directed to look into the matter.
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Jharkhand is a newly established of State and people, being down trodden
members of Scheduled Castes and Scheduled Tribes, are living in the deep forest and
because of the poverty, lack of education and other short-comings, the problem has been
aggravated due to several reasons but at the same time, it is the State duty to provide
security to the persons and more to the persons who cannot defence themselves, those
are the children girls, irrespective of age, as alleged being member of Scheduled Castes
and Scheduled Tribes.

Be that as it may, to know the gravity and to find out whether there is complete
data-base information before the State Government at State level, we direct the learned
counsel for the State to submit a report mentioning therein full details of the missing
children, irrespective of gender and age, for whom any report in any form has been
received by the State Government. In the report, it may be stated that from which date
children are missing, their name and on what date report was lodged and whether the
children were traced out or not and if there is allegation that children or such person
himself/ herself is also engaged being member of any gang or terrorist group, it will not
affect the investigation in any manner.

Learned counsel for the C.B.I. submitted that C.B.I. decided to challenge the
order dated 18th October, 2011 passed in W.P. (PIL) No0.6823 of 2011 (original W.P.(Cr.)
NO.146 of 2011) because of the reason that entire task of searching out the missing
children will be handed over to C.B.I. and C.B.I. will be heavily burdened and may not
be in a position to resolve the problem.

In view of the above statement of the learned counsel for the C.B.L, itis necessary
to know what will be the volume of work so that appropriate order may be passed by
this Court and State may also suggest the ways and means by which such problems can
be avoided in future and what can be other line of action for tracing out the missing
children.

At the request of the learned counsel for the State, let the matter be posted on
12th December, 2011.

On or before that date, the above information be furnished to the Court and at
the same time, if the files have not been handed over to C.B.I. in pursuance to the order
of this Court, the State will continue to search out the missing children in addition to
any effort made by C.B.I. and for that purpose, either both may work together or may
work independently and there should be no delay because of the conflict situation in
searching out the missing children by two different agencies.

Put-up this matter on 12th December, 2011. Copy of this order be given to
learned counsel for the petitioner, State as well as C.B.1.

(Prakash Tatia,C.].)
(P.P. Bhatt, J.)
aaa

194




IN THE HIGH COURT OF JHARKHAND AT RANCHI

W.P. (P.I.L.) No. 6823 of 2011

Susanna Kispotta
Vs.
State of Jharkhand & Ors.

With

W.P. (Cr.) No. 397 of 2010

Sunil Chandra Modi
Vs.
State of Jharkhand & Ors.

W.P. (P.I.L.) No. 6824 of 2011

Baliram Paswan & Ors.
Vs.
The State of Jharkhand & Ors.

With

W.P. (PIL) No. 1555 of 2013

Gopinath Ghosh
Vs.
The State of Jharkhand & Ors.

HON’BLE THE CHIEF JUSTICE.
HON’BLE MR. JUSTICE SHREE CHANDRASHEKHAR.

For the Petitioners: Mr. ].]. Sanga, Adw.

For the Respondents Mr. R.R. Mishra, Advocate.

Order No. 20

Dated 24th January, 2014

This Public Interest Litigation is related to trafficking of the children from the
State of Jharkhand. In W.P. (Cr.) No. 182 of 2008, which also stands converted into Writ
Petition (PIL) No. 6824 of 2011. In W.P. (PI.L.) No. 6824 of 2011 which was originally
instituted as W.P.(Cr.) No. 182 of 2008 whereby the matter was referred to the CBI. The

order dated 16.08.2011 is quoted below:-

“In this case inspite of the sufficient opportunity the State has
failed to discharge it’s duty. Therefore, we are constrained to order
that CBI should investigate this case. The D.G.P. State of Jharkhand,
will ensure that the records of this case are handed over to the
Office of the CBI Ranchi within one week, after keeping a shadow

copy of the records.”

As against the order referring the matter to the CBI, the CBI has filed an SLP
before the Supreme Court in SLP (Crl.) No. 6566 of 2012 and the matter is
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pending in the Supreme Court. Subsequently, various orders have been passed
by this Court and the State has filed number of counter affidavits on various
dates.

Regarding Child Trafficking and the measures taken to prevent the same, the
learned Additional Solicitor General of India appearing for the Union of India
shall file the necessary affidavit regarding the Central Government Scheme,
Ujjwala Scheme.

The learned counsel appearing for the respondents shall file a comprehensive
counter-affidavit suggesting the various measures and also naming the officials/
agencies on the following points:-

(i) How to prevent the trafficking of the children and the various check
and measures/directions to be issued and name the officials/agencies
involved there. Thereafter, the State government to indicate the steps
taken so far and the proposals by the State Government.

(i)  What are necessary steps to be taken by the various officials, the parents,
other agencies and departments concerned to ensure the speedy recovery
of the children who have been trafficked.

(iii)  The counter-affidavit should refer the details of the trafficked children
and recovery of trafficked children, not only from the State of Jharkhand
but also the children recovered from other States.

(iv)  After recovery of trafficked children, the handing over of the trafficked
children to the respective parents or their guardians and in case, if the
parents/guardians are not taking their children, what rehabilitative
measures and alternate care programmes are available to rehabilitate the
trafficked children such as adoption, foster care, sponsorship and after
care as provided under Sections 33, 34, 35, 36 of the Jharkhand Juvenile
Justice (Care and Protection of Children) Rules, 2003.

(v)  Whatmeasure have also been taken to prevent the trafficking of orphaned,
abandoned, destitute and street children and after their recovery for their
ultimate rehabilitation and social reintegration in order to restore their
dignity and self worth and also the proposals to take more effective steps
in this regard.

(vi)  The State shall also to indicate the proposals to rehabilitate those children
after recovery and also involving the other genuine agencies for their
rehabilitation and social integration.

Let a copy of this order be given to the counsel for the parties.
Post the matter after four weeks.
(R. Banumathi, C.].)
(Shree Chandrashekhar, J)
aaa
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IN THE HIGH COURT OF JHARKHAND AT RANCHI

W.P.(PIL) No. 6823 of 2011

Susanna Kispotta
Vrs.
State of Jharkhand and others

With

W.P.(PIL) No. 6824 of 2011

Baliram Paswan and others.
Vrs.
State of Jharkhand and others

With

W.P.(Cr.) No. 397 0£2010

Sunil Chandra Modi
Vrs.
State of Jharkhand and others

CORAM: HON’BLE MR. JUSTICE D. N. PATEL

HON’BLE MR. JUSTICE APARESH KUMAR SINGH

For the Petitioners : Mr. J.J. Sanga, Mr. A. K. Trivedi
For the Respondents : Md. Mokhtar Khan(CBI), Mr. R. Mukhodaphaya(State)

Mr. Jalisur Rahman, JC to G.P.III

10/Dated : 5th March, 2012

1.

Counsel appearing for the petitioners submitted that the details have been given
by the State Government from the year 2008 indicating thatthere are 335 children
are missing since 2008 and hardly 12% of the children have been found out by the
respondentState and the rest of approximately 98% of the missing children are
still missing and no satisfied steps have been taken for the respondent State nor
they have followed their own instructions as stated in AnnexureA to the counter
affidavit filed by Criminal Investigation Department(C.I.D.) in Writ Petition(PIL)
No. 6823 of 2011. These instructions envisage constitution of “Missing Persons
Bureau”. No such “Missing Persons Bureau” has been still constituted by the
respondentState. Likewise, there is also provision for “Missing Persons Squad”
in every district which has also not been constituted. Scientific method of
investigation has also been pointed out, which has also not been followed by
the State authority. Looking to the AnnexureA, as stated hereinabove, which is
part and parcel of the Police Manual and is meant for that purpose, has not been
followed by the State itself.

Counsel appearing for the State is unable to point out anything about the
“Missing Persons Bureau” nor he is in a position to point out whether the
“Missing Persons Squad” has been constituted or not and therefore, there is no
question of following any scientific methods of investigation whatsoever arise
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by the State as stated in AnnexureA to the counter affidavit filed by the Criminal
Investigation Department(C.I.D.)

Itis, therefore, expected from the higher rank officers of the State that such type of
“Missing Persons Bureau” may be constituted in the State of Jharkhand which is in
the interest of the public at large and similarly, the “Missing Persons Squad ” will
also be constituted so that in scientific method, investigation may be carried out
for missing children. The data of missing children from the year 2008 is as under:

Year Missing Children Missing Children Missing Children
(Male) (Female) (Total)
1. 2. 3. 4.
2008 32 32 64
2009 57 50 107
2010 58 42 100
2011 35 29 64
Total 182 153 335

Counsel appearing for the petitioners apprehends that the figure given in the
aforesaid affidavit reveals only for the cases which are recorded before the
police station and there are many cases of missing children also which have not
been registered at all and therefore, such type of “Missing Persons Bureau” is
required to be constituted.

The aforesaid data has been supplied by the State in their counter affidavit
filed by the Criminal Investigation Department(C.I.D.) where no satisfied steps
taken by the State to find out the missing children of the State of Jharkhand
has been stated, who are assets of the State of Jharkhand and who are the
future of the State of Jharkhand. It, primafacie, appears that “Missing Persons
Bureau” is yet to be constituted by the State Government. Therefore, the counsel
for the respondent State is seeking time to get further instructions about the
constitution of aforesaid “Missing Persons Bureau” as stated in AnnexureA to
the counter affidavit filed by the Criminal Investigation Department(C.I.D.) in
Writ Petition(PIL) No. 6823 of 2011.

We, therefore, expect from the Chief Secretary, State of Jharkhand that the
aforesaid “Missing Persons Bureau” as well as “Missing Persons Squad” may be
constituted keeping in mind the number of missing children from the State of
Jharkhand as early possible and practicable, if not constituted so far, because the
counsel appearing for the State have not been instructed by the officers of the
State Government whether such type of Bureau or Squad is constituted or not.

Registry of this Courtis directed to send a copy of this order to the Chief Secretary,
State of Jharkhand through FAX and then, by Registered Post.

The matter is adjourned to be listed after three weeks.
(D.N. Patel, ].)
(Aparesh Kumar Singh, ].)
aud

198




Notifications







4.1

T AT : T B, F AT B

foer gferg sifeprl emedidit i o 15 & ded fomr ferdt are =
et T AT Yo T T R F Gehdl 81 Safery TEdiet 7ot
Ted T 3R A B WY FHRAE FH & U @dd 2

AEe (F9-399R R S0 SR & TR $) fedr ot gfem
ffereprt &1 fordt off =afoq &1 fhelt ft o979 goa a0 & fog
AEMT w1 U/ 16 & a8 A HL Fehal g1 ARG TEGS HI
fafm 98 1 T 2, @ Suos qferd SIfuerl 39 WeHH % dgd
AW H I HH FH B AHN HeGH F hdl /TRl T 39
TR & I ST 8T, SRS WIw il =Meq 3K qod e &
HM H @ S Al

god 0 & % B fRd ff f|a W QW T R/ W F AdGd ©
=g H fade SR Sieur 1 S @Al Sge (Sfesid) S
F AR T W HRAE

g & & AU G &1 | &5 ot € Tohal T 399 TSR
Hewqul i fm 2

AR Tshstl Afed fwdr oft =afem it Ul &1 999 (Fifsi)
& HehaT B (AT, &R 16)

STH/THUH/THSTTH/SITH i 9U 1 ahlg ot sAfer AR 81 Hehal
2 (SgddiY, ¥R 16)1 Tk A I TE B R o gl s ety
FR &9 ° g1 =feU)

TdAw T I ufgen yferm iRt o g etewas €
(8T 15 (6T) | oTd: 3T o 3R UE & o9 P AfYFER & H qem
AU T® I Afeen Yfam sifueriiEl w1 gt TaR | SR gfgen
qfem eIfuemiREl &t &t @, @ Rerr ufeen yfam eifvmmfe =t
IMEAT T ¥R 13(2W) & dgd Tqurst e+

Td % IRA Y GEEAE Al F TEE & a0 IS @ STEava

2 3R =9 9 Us wfgen g1 =fRw (smeddi, 9w 15(2) 1 5 fou
TSt TSN hi sl k1 SYANT hil SoATh ohi TASHA TS
I H I I STH 9 fordt T i sufafa d € fman s =nfew)

201



o Afeen g ARSI a1 WAsist &t et Afean i Sufeerfa | =

3Teh B fohal ST =18 Wl o | TASHel eestl ol el JHeh W

qed AT 7T Sl i AR & | i U9 fepar ST =nfeg
(SJIQE;ICIIQ, g™ 16) 1

Sciifed =afaaal i oTfad qen dfsry =afeqal 9 1 W™, dif
I IcAifedl Sl gHRT 7 Fobh, T 39 SAUSRR T Icared P T

qord I 1 Wi & SN IR IEh g 1 feafa o scdifea

=feal & USRI Y T&AT i T =1feTl 39 q8d I & N

g -

® W HE T G Wl G qHE =S, oW %Ue, U9, T
AR, T MY o M i Giaem 9™ Hi|

® I Yo & T T & Sed IWH WY B, A I ITh W
2w <1 39 SR I Sifafea graa skt ST =nfet foe o=
Jeaed ¥ & T g W)

® 3T AE/HRI/ATER 3 & HHel | Heleh &1 ST eIt
AT gHHT KT T Tl 1 AMEY, 7 & IHh N Scdfed &
& AISRN T Iodsd BT 18T

® Icfifsd fodl & aR & WOIR 8 9§ Uk, dfh o HAM &l
N T

® e o Scifgd fol & gem w R, W€ I e
ATl L Id1 oF o o S9eh! 9 01 © (qifh SIS TR
1 TS Bl Fehdl © I1 e, 39T Ul B ") IR SR
it 99 el T § (A 3 =S S WY g o S S
)| Teh A1 ) SR o ©F 9 W 39 HH W A
31 =nfeu)

® Sciifgd St o1 | 3fad WM &R U099 W 3U& gare 9
fea ST, &1 &l W@ (S Scdifsd & w98 oiRe sSHe
% A 9% 3% 7 Ry 9 =1few) |

® TIH FH R FY FH & AU wHSMEA &1 Ja | T
TSet R gferferd et 1 gt o X W W 3@ &7

H &M HH & T55H

202




-m i‘:&f

V% LeaL5F

® ciifed # It WEAE U HUU| W Fehich i Gl
T P @ S Icdifed Afgell & faw &\ & & =% o

® Ufseher WETAT A & ST AfeUl Afehal Weral | AMidH
e i TR INHA 1| SN &bt & 15(5T) & d=d,
afeige &1 I THHIEl 8 i & fou dfewa Sig

3R <1 =feT -
v 3g & foig
v oER

v AdH ¥ER

v wEdE (dEme dF )

-G T A S5l TR W ofd €| SHT ST o i b1 1
ac @1 81, T9 dTcTeh-aIfeTehtsTi ol dfen Scdifed Sl ¥ STl T
o R ITR WY SN, TR B YEHE & dgd 99 el I Y §=d
& o= atfuss Wee 3R S@el i Sed ®, 31d: STl @
SISl TeRe @ d8d Tfed ol Shearol wifd (Hiesegd ) g gl =ifeu

gfere iRl o1 weet W g% ua g1 =ifeu fR W | el
frorg 21 9 U9 &g & © 2T ST! Sed €, @ I8 o) | Hag
AR ¥ H9eh HE1 AW BT H 3Heh TSt qeenefi 4 39
TWE & B Lefd feu 21 399 1, el Ja, fryg =afed 9 gue
fohal ST ScaTs el ol I a1 h @ |

T 1 HM S € Y B, {1 Geifud W B9 & ARl w5l
TWa giera & 76 fohae =afed ol o o1 @ , @ifr 9 Sk ST
H T e W SR A i HEftYd Y Ueh |

TR UE &% WY T G § MieAr g aiee, dife gad g
T ol o1, g9R &R SHd ®1 el 9 a9 o, Sog 9 Seg o
ST S | Afgea wd Wiy Safeadl sl g AT T el
& WY HY TE W S AOifeu)

Y H IS WS Afed TEE Hew ol HIed hi qen9it 3iiw
Wil Teql #m 71 S & Hiew fod, 9% ™ @ R faw 9
=1feq, difh fRdt & g1, WS IR & g1, 918 < A1 S
T & g Sy

203




e
=5

2002 H Hog H & % Th WA H, TR T 9 | IS dvded W og w9
MY, 379 Tk Ao ot o, oo diees & fau faed qmami den fafa= e,

Al WS harel (TeR) iR TgaFhiE & Ky MU el & =R 9

TH IO i SiE-Usdiedl ¥ SfRfRT % ST w1 Ui R S "ehdn o iR
gt e o g fKed S gehdt ol awdie % fog CSffeT w1 die uE
faeed’ W UL "Hg SRR SAEM ® 2004 i Wy RO (ARde o
SR YehIRT, 2005) <& |

Scdifeq wafmal & @ &9 991 oM, 39 favg W qferm sifemfat
1 YITUT Wgd € S €, difh S HWelg qE % Ui Sk 3R
HASASME SR S Heh| 9 YRaIehT i T o1 | STaed Uid
T SUISH G199 1 H1H HAM|

T | ferm @ ® U iy i SareEt gHfved w FW
o faget &1 ==f a1 T 2, 39 9t & R H Ty & Twd & 3%
o ¢ 3R M W T 8 9 1 e Bl Seleeg! o Uk 3TEH
UEe] ® o0 W i AT IR Tod HME HT AN S g3 3R
St Tt gem, <A € s wifte ®1 w9 % <R w1 feafa iR adam
frafa =l TUgH qen 3HH STeeH i & fou fordt gfafted wAstien
H GAW o, S U & WY I8 HH H{ Gh, difh SfUd e
I3MW T Tah |

42 Tod M o A€ : T B, F T B/

o A T Al & Fet foero, SoSAw sW, go e,
wreen #1 feefa, wiftefie sfiem st SHa & o ik ag fHiv=d
W & fau 7R ardfas fea fead €, 379 Sty e safay ot
STt ® i STRTeRT shtaamell i 37 SN9orhaiatl shl Tal e S
T 3R 3¢ TN feetré s @b | TSN iR ufvifera swefien scdifea
et bl USH W el aH IR STh! fewh X e o syEnt §, @ifn
IfeTd STTHHI ety &l S W@ Weh| STEAHT i & 15(6T) &
e gete] Afamd &4 9 fhdt afeen gfaw it steran wfgen
TSiatl shrfehdi skt SUfeafd W g1 =nfeu|

Hredet st 9r 161 3R 164 % d8d Toh a1 Tk 9 S o9 &
Gehd B SHOT S-S ST Tordl ST SR e Sciifgd 99 <
I BeAd | B, TR hREfAT & o5, 99 s i S|

e HA T AfRE i (32 3 aR W fafeen (Scfifea =afm)
I TLETEER HEl S §) HAEE & WEA U3 i H o 7 |
204




S

)

4 73
\ @
‘%,D 72

s
o
%
sTICE
o
~

TS ST T Al i frelt off AfTEe & 9 991 X Fohall
g - smeddi, am 17

gt AR W fEwEa ° W w1 Al 10 K9 9 s g & fog
I T8 S ST Wehdll I8 Ay qf 8F % Yool Scdifed Afe Wl
SR HISTEE & GEH U1 I SAEvASd ¢l (3MESdY, ¥R 17)
e T F=al ol SIS T o dgd Tisd i) sheamo 9fafd o amee
Uy fman ST =nfeu)

Sid qeh 819 ARfheheE U A 81 ST, Icfifed =afend &l Hag Afvee
F AN THA HH & 9% el ff A=y [Tad &s H W@l
S Hehdl 7

g APy ey SRR g foman Sn =nfeuw - og Tasiet
F Yad & Gkl ¢

Scdifeq =afe ol | qaig T8 o W Wi €, 9% W Suge ©
a &, TR Sd s € w A e

gm afifthehyH & fau afSe g wasten wwemeti (4 wfeem
TISiialt FwRiwdist & el #Y) & 9aN o Gl © AR hEen oF
w1 gfera § 399 forar-famel «ft &t goar 21 (smeddiT, & 17(5)1

SRA- T Icdifed SAfRAl i wefafan & fau wAshet geensy &t
gard g w1 e 21 T Wieeew wriswdien/Tastst geenst i
T o o T wifen Skt 50 e o fawivmar @1 stfreie T
o w9 T g o hiteh sefafan 4 s T R e il o
FS @ ¥ ©IM W ITed IRaR wR@T wal § gRieE

FRfaferR Suctsy 8, TSe! St off S Hehdl 2|

A ST & fory oehiell/Gsien geene ¥ Jeafan emnfed 2
59 L 3=gh ahicll &l Yt 9 § T@HT MM8T| Jehiadl i gl
% fou IR FRfaa qur fefga ofima afdas stuie 9 9us &
god R & TR 9% Hiehd @ (AHGS We afgd) gean
U AME| & 81, dl faRiv=l g IERE &1 el ®1| 39
fou eToqarenl H hrelRa fovioe efeed & Wg-we Afegshd TafaueHE
g ot Gush fopan S Heha 2

YA ¥ Heifed hed oM & foy Suged it (i, e
AR effier fm) 9 Seasw wi

205



4.2.1 o Tordt arfem safea o et feoma o fomm S gehar € 2

ST €, el AN 1 Y 17 eu 3R Sifert, S W AN et €1 SR S
Y I8 Ia1 Sordl ¢ hEl SAfa i, SUHT 3 S ot g, SEue # Sed ©,
AR 1 SR & 91T 17(4) & ded fhet GRem T8 H 39 fewrerdl feudd
" R & fau fRy 1 =ifsu)

43 oM U ST (UHSEIAN ) TSl I : o &, T T i

THITMEIR Tl hid § 7 H

THAEAR FehEmedl & 99M W SR B Alfed| Ifa™ 53 <l
T 9IS Hehdl € 7 SEH STEhT Y Hehdl ¢ SR frehEdendl scdited
Hfgenl @ €, 9 o€ H<H | 8 Hehdl € 3 S° "S- &l k-3
€ TE T Tehdl S Y HI i W A B G SHER S
IS hl IE HH H IHH! HEG KL Gehdl B T WY, WA
Ft U 161 T 164 & d8d Icdifed Afd & 599 |, St 3fea wfewan
T i€ &1 T &, 90 9 ahdd 9 ST =ifeT - 9 & o, S
THTEAR | B2 T 2

RTehTderal i o 81 Thdl 21 TR fremd forem & fou +i 9
T ST, O gfe iUl ol @R frehraasdl s MUl

o & IR &F W foa T& fhar s wfew Hfe fwfeT
Had 909 €, THSTESR YRY 1 3fd, 3 § 9§ foreft off e <
FH S Gehdl &1 TS STUUY IA SAE] FY ST B HER &7 °
M0 21 SAEANT 1 9N 5(3) § 39 W 9§ TEHH gl 3R
frdt T € Ame R W Y AT THSTESR SRI-9Q1 o o
TS & M B, @ gferm sifuerdt omu H wee-weifa Y 9wy e
AN HE & LA THEl Th 9 § TUHL L Gehd ©, S 9 Afasy
& FRAE w1 A B

THESTR i Tk Ui reprederal ol M3es S =g
Hige TaEl/Sciifed TRl 1 3] W M - fowm W forn s

=T Sl 9 =R deg % fau fem o 9% o9 S @R - |
f 3% gfem = 9@ ST =nfey

forelt off wfgen TaE & YW & 9] oF | T8l gl eyl

Scfifed =af/rermaasal &1 98 sifusr ® fo o Sta & ifa =
IR U S| SR I8 AfYSRR BT & S =nfeu)

206



Scdifeq safert 3R SHeh Yofsashl qen ST IERE HTae Tl
¥ 3fud 99sh 9T W)

= UM FE 1 91§ THSTEIR Ugell TEES 2l IUh a1 5
ff e BN, 97 qerda: THeTEeR W & fei §1 qeAl ot foea
F fodt T8 TweTEsR 9, ey scifsa =faa &1 omifud & &9
o fe@men T 2, Sciifea safe @t iR eifues oM Bl 81 safen
Scfifed eafer o1 Scdifgd & &9 o & U9 fepan S =fey 3 =
I THAESR § & 3K 399 3 i S S hed &l S&d 2

Sl Hl SAFANY A AN THE 3 A o Sgd qen
Tes ol gy (wEifaem) T, 1976, s ok (Wifefawm Us
[EwH) TR, 1986, faced (ST fh @e)) Tae, 1933, HERTS
Held Ah ANHESE HIEH THR, 1999 TS foRIe A Hi ITIH
ISl & ded <S1 fohdr ST e

fepfert & WR SE & TR sty stYen ‘wive ol s’
(Sl SIEt o werdt 81) & &9 o fen S AifEe e s iR
gfas aftss gfera siferifal g fran s =nfew - @@ drR 9
3% g1, S 39 folu Goseiiar iR wfrfera fre o ®) 39 feem o
Tad/EEd gR g i ST =)

SN 3R TEUAT & RHR & " & SEAHe S GugH &1
T H| G HEH SH & STIER 33T WM ATfey)|

4.4 fRfeRT STuWel @t W=l : &AW Y, 9T T
4.4.1 H&A A

githa geristl iR 3 & SMUR W Higre/emifua safwal oIk
3cdifed =afad & o= e hifoul Sadifgd =afaaan o arer wigrer
T ANTUG AT hil TE Tk T il

ANTYT =AfeR] o AR F1 e Wrd g I8 A= HE 7 9ol
o Saiifga =afem & rferrdl &1 off &1 & ST 21 399 & o
e €

® Tfgry 3R eifta wafeal o1 sciifgq =afeaal @ 3 @

® sdifsd =afe &l v=Rl/fRansT/aRim/=asr s & wIRT A
AR 7 ST AU ATHAMSHS I T FAR H

207



I g &

Sciifear &1 @rer <1 38 W oafa wge 2, Uyt S
SEH g WEEE U i fh S HD g3 B, SUH SUS! hI
T El ®, TR o @l Scfted o R g €, fR s9 =R
TR T R

Sciifed =afeaal 1 TIRR-WU= AWl 3= ST o™
Al & 9fd SFrees Y, difer o Y 391 ©F W o 397
AR T Iocdsq T 8H UW|

39 3R &M 3 T Schifeq =afe o ST AR @WE, dufa
TR, o <X b, =g faa o @ 1 =

3G R =M 3 f& Sdifed wafeant & w=en o 3feq
IR-d9a Aol 4o 0 9H & T8 oTR A SR W=
qI-TY ® ® o, a1 3% Th-SWN ¥ T 7 fwan sy
Sciifed wafed sl SHeRT WRT Sehra 3R sfea gra faer g,

SH IS AT Y, Fifch SRR ATAAT HaeTh S

il Sl ITh! STHESAT 1 &l =red|

Ood O & SRA 3T o1 & Teh TH ¥ R H | o IH
% SN Sciifed safFmal w1 e e &1 =M

Scdifeq =afe w1 dfgehel Sitg e | 3 7 il W&l ah
a2, afgel el stuan TW-dfewd = #t gaet &
ST H| g AR & A Afean Hiead @i | ST Hl
afifthehe Afeshet Sia w1 37 21 SR U@ ol f Afewa
g § Seiadl g8 © - @@ AR 9 3 99 & "M |,
T T =ik AR HT STIHd 9T T A i Hishd
g & fo I O

3 gt fafaferi @ wfeen amfsie siendteti/uasiet &l
el | ST &l 9/ 13(3)(F) & WEe™ &1 ST
# BU T HEwhdisl IR Hee & gaeer 9bfg o
Ffewr FE R 9 Afcwre T 2, 9@ off gfem o
Tfafafeal & 5 o199 @Y Sig Hehdl B-39 W HIE Ush &l B

A & WY IS TU WIS A9 & wRU fRfHRT & R

n_n

Rl ! ‘oFA’ HE B = AE TR W @ H GG qE S

208




sFifen SfRfrT 1 Rrepr afgen = @ sifagema €, 7 el o wramm
AR 7 SHH! THH| Scifed =afm #1 98 uga™ T a8 Sdifed
8, TT Wi S wifen o) g ufewan & SRE gEt W H S
IfEul U fau 3@ 9™ We H GRET < SR g FEEE 91|
Sa-ugdid &1 Ufwan Scifed =afed & fau emdesd o1 SE®
AR it AT B! T8l BT AMET| IR0 & fog, fafy=
TR & Yfed sl g aR-aR 3] % § 3cdifed Afd i
T4, TR 399 IH IN-aR 3] SIS HI AE KT B SR ISH
gRH | TSRAT BRI

g Icfifea AR o1 T HARUHT i IR 164 & ded Rl foha
S R, a1 gersiy Repte & o, aifer ITe! SR aradt steren 39 IHh
9 AT G5 H S T Bl HEdE w1 o 161 3R 164 % agd
M 3R IIM oA 96 2, SHIAT 59 19 ] THW FH 1 STeal F
F, fava: 5@ Icdifeq Al B_Y & oTs ¥ a7 T 911 3

Sa-Usdiel Uk U FierT R enia g =ifey S WeshfHal qen
3T AhIEd @t o foan-famet & qeun 3cfifeq =afe & sifyart
Hl B H W@ B TR T

HTT T SETRTUT TN TR & TSIl Teqsli i gt oA
$9%h 918 Y Teq] ol 3iqasg () M=a & o1 wad &
g Tee] i Sd-Ugdiad &, @ik Tk ot Tee] § 7 Ul ThH-Teh
TEd % SUR YA 1 GASH wE, difeh IUh Tfd TR 3R
T BT Bl Ydieh ST o ST~ 3T Uge] B &, @iy geft
el o w wen fag off e € Swfae 9 foen 9) w® gifvem
fhal S Wbl © fF 1 ot Teq] B2 7 G| (AU HY SSAR
YISt % THE dodl 3R S fau fohe qe ot Terel U ot S Wehdt
2, g% ufifire-1 & d8d Jefae § e T R1)

4.4.2, 3L WA (G 3F Th1ZH ) it AN : T &, T T i

ST SR i <@l =ifet for W9 § oToER! 9 Sl S A 98 Gdel g8l
W%WWHWW%&WW@%HU HHSAT SITdl %|WW%|

Y T 1 RN To&qd il €1 39 <R W F geft M oM € el Scdifed
fad #1 fEfET g€ off, 3 Ot W el 6 o W T, U™ % yse fag,
AfqH T, el TR TNWOT BiaT o 3cA1fe| SEfeTT STqUy Tofd | 39 |t Tml
FI wfre w =ifeT

209



ARt @ B2 (3u¥ Tiaed & @A of wime €)

T o ugta & fag (a7 fwfen & kM o Sei-w=l 3=3 )
T TAM, Wl Icdifgar & fd § & S/ T

PO & W (S, JvAEH)

3 gt T, SRl 99 9o § o ' et 9sit v (A, 9ues w5
S ATveld 9t & faior & faw T 8, @ Ay T H 9
e ot Wi = S S8 9% oella Wl e T, ©WR H T,
UL T T Y Tl SHH! TRkl g 3e)

® fipferm @1 T : MEFET % ® w1 TN QAR IY
9 SE0 o ferm o Y W sud feEnd fe Sfefen =)
JEST FEl 9 g8 o, 98l § Scifgd =Aafdd =l Fel-Fel o
ST T SR S® A T & feRa-foRe Tl W g
9 99! T fqafad & &9 ° fafeaa &

® 2UNY WA & TIa : Iy & fafa= Tl W W T
nld ot I®dR ™ (I, A9 &1 98 ey, foad
e, ©E SR Hefid st & AW gl e T deee
o 81, S vovrRdistl w1 gt w1 S W SR T fawg
e o1 Ud1 M| AfE 3ok @1 | Sig i WY, o 37 S&aE
1 9gd Ifd T & - GEAG 3R el I erfdd w
& foru)

® (UMY TS ki WISITHRL/aifed o : solaeie s
¥ W90 % R AR el 1 SYACHS YWE US1 erdl
T 9 1 GEHHE s =iet fh e SR ifedms
Seiifed =R & SR F orEReA T H (ST F fe,
Scfifea = &t 98 ol 9 @F o §9) |

4.4.3, STURRN =t ugem iR Rt : o’r &, & 9 &

THATST T AeF I8 T AT foh At wiovrekatsti i @ fael| 37T gfenrst
¥ aRa= 2l & 3R Uil oFfidR d%adiyl 9 S ISR 9949 T & a5
Tk G 3R JAF i st T it ‘gfed 1o e’ o wm o 3R
T | qel 3T STHl & TAH H TH-IW W TSE HY SE HL| qHA]
A & fau a8 gifved w6 U gt ghd et @ fr age e w6
I ™ e, Jreieie § 39 wifie feen S eI et wivureRdist ol STererd

210




9 oo fead S| hfaE & TeeAe dawdt s g w9 21 3w faatae
H o Y, @ T H A G T YRR @

VINUTeRal shie &, fSFeRl Sitar et At =gy ?

tpeperl : (MY Sciifea &1 U9 A o e, IS Tsie, S

A

o), o |t foe feam 39 gas 98 &M T @ ® s |
UREET wEaT (S THUE I B, MU 1 SaeH Hid § 3R
38 h1 STE 1 Ao 3 ©)

wEIARNl (3 Tt S SfRfET iR wivwr & fafa= =on § Fee
W 21)

TR (3FR) (T Teft, S 1ot Suferfa, riiqit steran /s i
I HH § a9 B fafas fafafal § gERE (3ER) & HM FHW
)

T emaTer (9 et S fafas wfafatiel § e a © iR W
MO0 & Tl W SRR % R =afeal = SUR & Se ° B9y

@R H AEE W ©)

TEUENTR (UES, I, S9aed & HAeR o1eel HE (Hed)
T 3 o |t & A Yo N R - @ 9k 9 o=, Sl s
T ©)

FiuThaen & Y ool B, A a1 S KD I R | SiE-Ugdd 9 SH-S18
3 ARl il Hely T Bl €, Igd-9 T AN HEH S| SiE ol hH ® HE
* TeTE B WM, SHS Gt Teget W e S iR wed i @i ke
e fou frafafed v =@ 85

YT T T T : gl (e & feTw sTowry oX UR e 3ueisy

FHA 21 Td Fafked R ek afier g =nfeul fRdt geR w

T W FEA b AU STIY A hl Ued W SES] L | Icdifed

gl ¥ Y S AHR HI 3THE TIHl %, WEH S LEl
& N\~ o o . o

e el Sfther fepy g =aferal =l four e T@n o B, & S Wehdt

21 e Sed FH, IH W AT TN R Y o 9§ FErE

gEel JA T =MfET

ety safaaal i ikl & o dae HwEw wET : Sced
=ferd 3R 3= TaEl ® 9uH fawr ¥ R fee e =ifee, aif
SFRfeRT IR v+t o wfsken o wnfae fafa= diey safeaat =
afeisl & e Ty wEE TR W1 " AfE S o9 S g

211



IOt 91T H SR 99H Rehie | safad g yene fohu SHarer s1e,

qreMrsl IR o1 sAfeafaaal &1 sF=el 7 &1

gy afeqal ot Afgswar W, St Sieg 99 &1, i S
aifew| TF oy H, Sl ANifud i Wiy staen ¥ usher W e,
Hfgehet ST 9 N9 % &R 1 Tl =] Gehdl &1 Al Sid & o5
I AR Sig W wUE S SET, S STy e 9 SUAS hi
TE 9 &) BRAS S|

Hfqry safeaal &1 e @ 3] w6 9§ Wiy AR H gl
TEEH 3R IR Ui 3R FHSIEA B wHeH ¥ weg fherd ®©,
TR SYAIT ST & M A9UY OF % &Y hl Wiihd H
fau fepan S ekl €1 AT Y8 S g1 =ifew, aifr sifigem
! TSA-%T I IHEA H o S S Gh| 3fedq foe® uEe (9w
25) & IIER, Yferd ARSI & A & T3 WHDRIK (FHhHIE)
FETAd | ° e 7, 3R 39 SRR & RO g aUEe)
T8 Bt Tofeu Sitg sy ol SE % SNA Fid IS ol sREE
FE S AS TS R UAT NI KT GAH KT AU 8@,
Ife ARt & WA SIRIMG g & T8 @R (FhsE) o
3 Ut aTd el Tend! € fSe WeR e i S agrEn S Hehdl
21 e & Tferard @i SR SA1 aREE S wifgy 3R 9% Ter
qifad g3T, @ el | ITR Ted fhd Sl A1feul SHHl Wed
HTIET WIEF i q1 TETEl o Hifeeh SAFl i %E SEd | wnigd

ERIRSIE I

Hfery afeaal A yoas fowr @ o9 wifee, aife o= dfemy
SAfeal -t fHent, STqU H G, o= Aq W WrfikRy, fmfmT
IR Twor kT yfewan & fafa= ee], ST gHaTl STHEH, T, 3
g gufa, fran e fafas onfc aeg 9= 8 9| 3 9/ 9 Rahie
4 ol wifew, @it wEeE €N @ Refq § o e gt
= o 1 9o gEfen wie fus w1 oty &% @l weqett
(T, A, e, HEl, | AR wW) SR A gy =fem @
IS HE! =AMET

YT Rt ROt 3qoe 999 W gt =@ifeq) iR & o
Sdrerel 1 g Slifacd el ®, iR TEd =S we BERd e %
ferq, fHeraren 999 &9 B ST 81 HeRdiE & 4w 167 & TR,
I} R & 60 TS & iR (TR 3T & Amet o 90 oA &

212




Wi
s
75> ST

3, ¥,
20 2,
e o s

fR) =t 3 FEd & g, a RER safed & smmg W
F T srwm| gl uw SeoeHa © fe sifuesie me ¥ dieies
Sig-vedd g0 7 S % 9% g REd s g1 oA fRed &
TE A Wed S S Geh IR e @ 99 fman w1 O, S ae
SR H M I oy e | ITART g1 9536, 9 eafaai
A (S8 finwr T2 fhu w1 W etfgea ogar g sTam iR SHe
Tl el =GR A G S IUY KW, Icdifed sAfR 41 Tarel
FI THAHE TGN 9 HY FHl THIA 9gawm), fER 03 8§ R
TEl 1 ST =Tfey

RN & fafa, SFRRT &1 waer e i Uy g1 3fa: Sie e %
U U HfemEl st el get g ¢, R ERET % oY & g | o S
Tohdl B U8 e oAl W q@dars Bl Wi iR S§ Reie W amEn S =gy, S
fpfern & fordl o o wifiet &1 - sl € onifvre ®9 9@ A1 o sud e
fepan &1 = forqent gfirent SRRt =t wfehan w1 @R S &1 SToredt o1 saen @ik
STH! SFHR, T i HEH FH B < Aeayol d g1 3R Rt =afaa o
T A A B, W I8 IHH! S § B foh ST w1 ¥ RfRT o Aeg fherd)
2, @ 39 omquel w1 wife H wiftel 6 & o a8 *1H 21 erud Sitg HEer!
1 fa® St gem iR S & gon, UW &l i & T, dfcsh 3wl & 9w &l
AT st Y S9 He =feu)

4.4.4, T it FTREARE @ MEEUT & ST qaem=

B AT ) uwed 3, 4, 5,6, 7, 8 3R 9 § wdIT T WY G
(Fifoleer) €1 STEAMT w1 U e qeon STl o o e
FEHAATE 3T HTE T ST HY| HEA bl THRAT gRT TH |
ST W Pl SMEE & | ST ot AR] & Tohd ©, T s
% WMl 1 TN Y, 9 dige de fowem (wEifese) @, 1976,
aEee oo (Wifsfavm T FeivH) W, 1986, faeed (wifsi o1i®
) THR, 1933, HENE heldl 3h RS shigH T, 1999, M
faee W, 2003 AT

B Afcere w@hsh & 9re & fo RER &6 &1 U efmr @
(SAEYIT T 4 14 (i)

B e R & & fau fedt ff giam sttt =6t fafea s
T TWehal © 3N IY ST oy aifererd ot Fehar € (SMESUY Wi
YT 14(ii) |

213



Tgdiet, ofeic M W, fhet «ff qfera sifyert &1 fafea w@iafa &
TR ot feeRa (SMEANT HT U 14 (iii)) L Gehal 7, AW :

® fygew & Wi el &1 il @

® iR & YgIH Gy B

T eomuR W gferm et 1 eifuea fean T ®, S qferm
SEqES (SR SR 3R %9 SEd) | e dr W et fea S
=feq

i & foau sifuer 93 fodi il & AW W g1 =nfeu -
3R A 61 Soore a1 ®, a1 AfUsR 9 9= T@ gnm|

fiRwft & fou sifysr 93 Sifg 3 & SR 99 9 ofe 2|

faw gem iR Aifcwre Sfyer & 39Uy &t S $Y 9Fdl B
qehIeh] AT & RO STHER oRed | &4 feeas & 9 2l

RIfd 1 IRGAR W PR oIk wfaeq T & gauE o] e
€, 59 9 Tl oft o oUW o] B €

4.4.5, Sciifea SAfaral aht g T &Tfq w1 SMTeher

STl SiTe & IR M IR R 9 Tee] HT U F & Sl 71 Sedifega st

! TEENT T THH TRE & THTH AR &fd 1 feher L IR IU S&ES § <ol

| TH I THEE Wi ®

IR e 9 Harel 9 (AR-1e, fame 9 o safe)

FAGHR 3R 3T A SAHHIN 9 oW Hare =

v & fafe=1 gl & oy e =i (S8 e dm
forer 9 afed X feu S & SRor 74umE)

ofeshal @A 3R GEEr € dfgd 9 ¥ gReet s wfd
(S8 e, S el 1 WHel =i # 99T W oS 7 g9 9 @l
S 7)

Afewa fafd - od TodE), e onf wiffa @ (w=emes
Theur & foiu 3§ =Afo &1 GeAld SEvdw ©)

T ol YNV R gaferd § qen wEeEt 3R RHAT % THR 9, dfeh
3TaH, 319 o=l 1 SUen iR Sl % TEIAN | Rl HHIdw
gfa (=afed =i < 8 AEfEs I50N, 9SHT, 9919 TS

214




B scifed safed & o=l &, TEHT S o=l & 376 WY © © ¢,
g T iRk SR At =il

gfd 1 3Teho Sled, BRIGS fagivRl, Ffafreehl 3 ga-armlses T
# 7GR ¥ NHIHFA &R R o S gehar 81 Scdifed oafe & o9+ ey aen
SHS WY g TS, wefEeri onfE & sraeie ot qewyul 21 3% di 0@
9 ferie foran M1 =feu @R %9 & <&aresi § sniel foran s =nfew) wron o
- 9 | Icdifed AfR i AT 9o § & STHT 99 RKeprd 1| Icdifed
HAfFd ® AT g H & IR T RFie F Icifeq Al gl The fovu
e o, sretsti g o SR T | 3T GAh! T9l il W@l q Scdied
aedl ol Teld ®, d TSl i T d@ o9 i, 3= 6 g Tehie & - 7
IHh! W e, 7 favafae)

4.4.6. IMOUTERAT o TATH T TeheT

g 9w A TH R Teq €, et o dR W IUm &t Wt €1 fwfET
% HE |, vNuuEhdaistl i e qu T YR & HER B ®, Selh Scifed
e 1 THEM AR MU0 SR @l 81 SHb STaal, igeh! i 39 Toat 7 el
€, SHHT I € SIS W9 Bl 8 IR YRumTEEE Y ehdl i SaHt g€ S
‘e’ B B TIUESIRE % e 9§ UE W @ STE @ T Sfhehendiet
AR o7 TUrRaiet 3 fo fRE A & A1 9gd AWl Ard @ SRasiS &9
¥ I AR FAET 21 AT 3 GUfaA 1 STehel e 3R SfRfET i A
AT STHT GHEA F &4 21 39 faeAfae o ‘g WO ‘e T oA
WWW%:
B CfRfen @ defug qum gufaa, emaefEl, garel oIk @=l @ i
W AN 3% e § wniier wi
B ooy 9 g g 1 SRR & oty @ wey wefud i % fag
TEIES 3R Hifeesh e S SYAM H (IR & oy, St
HATA! i -3 Fafd, SR TARA-98 Sfed Sreft S @=
HT S B |
B gEyH & WY 3 & RT3 wgst & R # fefeT % fmn
Scdifga =afaail, S ifrurael/aiferal d Gfthan g=d U 3|

B O, OF S % T, S/ lEl BT SR Sets & SR
TaT @H & faq sifegaa den 9y Afaal & q@e TR Iuds
oy

215




Sftheneharanl 1 TR Hiarell 1 Sufaal 3R gl 1 Si= |
3O INO0T T T SR AN W YR qe

=g foon ¥ 31 T A" B @R 9 I8 ¥ g9 U §H =ifeu &R
S % SN STEIOTd Sl SN STl AR SARfa fRan S S,

qifer IS B9 W 39 TR TUfd ol STsd hid & AW STeed H Sean
3 S T

4.4.7 Sifgd Sfaral | T : o0 R, T T Bl

Scdifed wfeetetl ¥ 3oxg Afeen Yfaw Ayt &l w31 =few) afg
afeen gferd sifiehrl Iuctsy 781 B, 1 ety Wi Ufkar § HAfgem
TASietl SRishdl a1 HSfaeR &l INHd |

I gifeaa & fF sRifuq/afey st s Hieg 7

T 3Y WM W K, el sciifgd giasm &1 s9d Ft 8l T8
T 39! GH8 h1 BT ST

TEIet i areell o |1 <&M SFIT W, 3R ScfEd sieteh a1 sifeieh]
2l

T e &l Hag H et suferfa o Icfifed v sgva
FH Bl TH A W a=dl H WHIAA WU HES oA,
RARR S YR @A

5] H1 9gd GR I, Tl SR TR ¥ g |

Sa ot Sedd B, FAfEthedehl 3 R Tl w1 enfhe i
g8 W& 9 ', @ IR-9R I FH G o= A fusmiEr oI
qRAES HHa TR i =ifey ff 3 S aafusi g/ fovg
S @ 3 H feRgil il IR-aR 30 i 9§ SHiAT F= 1 =1feq
for Icdfifed =AfR &+l 36 TRA ¥ IR-IR 7 oAl T8

TRY ¥ g W H Scdifed =afd #1 Fema s =ifen, aifs a8
SIS i -3k, difheh @1 W IR q0 TE IR HT bl
Scfifed w1 @y <1 9 W afd g ], S® g S| SEH T@
I U X R S D gen €, SuH SHE! i ot el ®, fm
e df Sl &l ¥R g8 €, T s =i wgei T 7

Scfifed =afad ot Taur 3R Feryfd & @ gl S8 S8 A9Ry
U T i HIVE F IcAfSd ATeTeh/anfereht i sIfer sl wTen

216



e

3R IEEeA BT TR el Sidl SE SAER I ITPT qHA B
TR doh S ol FIE hAT AMfEyl

=S 1 g0 59 BEe 34 qen fewult iR et e W o=
I @ o SRl ek wioor & wsft wegetl & SR ¥ sam & fog

Scfifed =afe walad TaE 1 37d: Ul s difheh IR fagga g
afew iR 3O fEfrT *1 gfear & qf Tegel &1 guEw e
ifeT, SI& v, SEH wfte fafe=r safaal ot gfaet @ik s
% T gEa

37 TR, qel iR favgawget %) Swfae sl fe aR o
Scfifed =afed @ $oveg F H1 T8 T S9-SI9 3 A =,
T A, qe7 3R faudeRg SO S w1 Aifh grEl WET BT
et fSeg et sl IR | 3 S

Scdifea =afaaal 1 20 ogd TEdH § IR Sl Tl TEd gy R
ST el 39T A W foR S @t WA 39 gOW BRd W 7 W
3| T % fole™ ¥ He@qul 9l qeAl i A% R H Icdited At
I TR HT H I F Headehel qehriienl (A AT $S)
STAN T SAEYIE ¢ G § Scdifed wieen e 9l & Hee & aR
7 S B, ifehd Gfcte SRt sl SHRI TaT BT A1eT| $e%eq Scdited
fed & waan fed § 8F1 =ifeT 7 o fordlt ol =afed & fea )
Scfifed =aferd &l T SHHRI % X 39! Hedfd § I9esh 99 i
SR eh FepiteT (S, SifeauT®hl) &1 S Hehdl ©, fSee ST
3fqd: 3ISerd W 8l Wehdl €1 B BIA |, ST A ht Wl
it QU IR BT =AMLY

Scfifed afeetl & Y1 =Tedl € a1 FiE 9k WX w1 =ed 2,
SH ITH! AEE | THY At Qe

[aWa

3cdifed SAfR o1 A IHeh! & o1 H TSl hi| IHHI FATAR 9] o
g Ghdl 81 XA B INH Yeohe B et iR eiEl W’
Hl X & e § e e T 9ol

T o HATS et AR i S R gEER HET =ey 3N
AT T T, T 3R U1 ISt KA A

Scfifed =afem 3R SEeh gl o1 YoR faeqa &t e =ifew) gt
Gl W (3T SIS o S SR 98T ¥ 9o o st e @)

AT oFTT G|

217



4.4.8

N ’nma:’y'

IfE aRT TET0T HH i STE @, 1 Scdifed sAfad i weHfa qm
3R ST Gleren 1 e W@

ARt w1 o 161 3R YN 164 & qed Sciifed @l a9 e
HE H T R, T IR AT/ 29 98 S H faeid ®l
Hehdl B1 3@ A § Seal Wt T wErE S o=ifew) Sclifeq safe
Sa ot S S GRdl °, 39 999 39 ifafied S o W e
I 7l 2l

Sciifgd =afdd 1 W&l 3eA ST a1 of S Y, 39 Afeen yfad
SR 1 e W Y5H HI

Icdifed =afdd & M &1 ©Ia S Wil 39% fog fagm, i
3 & M H1 TR H SH AU o 3R &l T 2, @,
T, =@ 3R $1 a9 il TH-TH & el § a1 Scdifsal i
S R o9 e < =nfeu

78 gHaa = % i g o1 T gt FRagar Sdifgd & gaidd
feq o &1 Fofa % o1 et SnUR @' war e @ o Scdifed
Taiaw fed fored 2

T F A% IAifgd A I H=FAR A T |

Iifea sfaaa ol Wfgehel T@ATA @ T &, T T o

[t giieror Afeen sfde R 8H =ifeq| af dfeen sSfd SUasd A
81, a1 Afeswd e & SR 1= Afeenst S99/ et/ asien
Frdchdiett s Ao gifTEa

TR Hfeen il U=y € df I&y qfad et qeon s gl
%I, el Wirg & W e, 39 WH ¥ R @A Afgu

et ) T9F iR =iel o1 71, afess TAaTs afd w1 ot sehe

T AU SEvThd I8+ R fohdt TAfafhcds &l dag &l

Afeha Wed & TF FIOER W R STHR JOAEg HEL
ghf=a i
Afeshal @I AT A9 HH H 2 T H 99 | FerEal foed 9

Scdifea saferd i aHMERfEd oA 3R SHh! BRH-T&dl &9 &
Fera fherdt 2l

aaa

218




SeTeBl AATTA A P [T NG

ARINT % fagd A &1 T8 FHA MBRT Ik 3R SHHT Tohleell HH &
fTT T 1 AR FHaTE den = et wSifeat w R AfawR SR ek
1 B1 T8 HEA 1956 H SR TN 1| ST 9IS AR I GOS 7 38 QA IR Hnferd
e - weell AR 1978 § 3R T IR 1986 I 3 Telerdl ® fwfRT +1 I
W SR 5@ T #) AE 96 S 0 H o T HA A oW R R e
TEEA, HE ol ¥ 30 a9 w1 aret #1 e @l 8w W e THh
off stfereh foa 1 aTa I8 @ o 37 9l o1 SThEX Tard SUAN U1 SEGAT gl
21 o @ war et ® 6 sHe 49 SR €, 31 et @ SR | g iR
o Ui S 9 el T, S 9R H GUH 1w A= S dehferee € S
W B, 9 B 1 T Hdel TSiHal SR 39 G 9@ @ ®© o= At
% fau MEE g BT HME H Thdl 2| I S HAA 1 o Al Swm S
HFR IS I & (A, THW T&l I8 W) IR 51 wgeqet #i &R 1w &
T&l f<a S, 39 Ug|sT i AR &AM S|
3.1 Sfmfawm & amwel ®§ TR At @t SuEnT TR S wemdT ©
fefrn & A & 59 AT 1 START fRAT ST Gehd €, 9 39 UK T
B s e (M) TR, 1956 (3Medin)
B SoRd ed (S TS WRM 3 faeed) T, 2000 (SiS TR,
2000)
B en faegd TR, 2003 (9% et T~ o @n)
B <o di9a &ie, 1860 (STdid) (3§ sAfufyad &) SH-shia
YT ] 8 Hehdl €, ST == Yged &I S gH! T)
B UifesER 9 dafta o (fefiaea 9ifesaR wie stefd semedist,
sfead Uded T, THIS)
B Jomdd &t 9 ur, S Sy Ty & YA A Y A B
= F 2
B =g fgofae o o0 & a3, &A (SW, SRRt & e
et (TH-TET) 1 IMI0T ¥l T TR 3 % faw fhan s
T 3R fore ToieRie Wiegd © el Seie & ST 39 WA i

goid TR Siar ®) o SRIHYE TSt TaR, 2000 (AT, 3T
TR H1 9N 67) 1 SEHT R S Gehal 2

219



3.2.1 HMHEA YraEm

B 7% s IEN ok fedi #t IfefwT W any B

B 5l off sfe o1 s 99 3o oty €1 39 St wi Sy AR
St ot 81 3R 9% TEY B A1 Off, TE hE Heh @l gl

B o7 s forml iR el & ifysRl il e qess < 2

B <O &F A O™ dR § gam T fEET @ A & g
FH B IRERER del (TASHeN) don gue i qfgeRt @ gl
fET) IMas i TR SRR L 7, Sl A Sfpfer forieft
H AN FE T TEREE el #i fuswRr Ry T gl

B =T A 1 9R EET # wen ¥ fee W €, 9 fE dveefa
F U W, 9 T 3 9 W) 9= o= smar 2

B o % s AR iR wrYes afeee w o ffde
AfFFR I HT 2

B 3 & dari o1 (§9), ger ok d fewn @ © gfe™
AfIE, TRBTH G g &l S foems fedt «ft soufus
o1 fafaet wrEaEt o fagiv gean weH 7 2l

3.2.2 JMTIEUIT & dq&d UATG STUTer

B RT3, 3MMESUT : VI Il A1 SFHI Saa™ @ (3,
AYATAT T 37T SHhT SASH <@ H HEE hiAl a1 fomdt T hl

(299 9 it el ?) SRSl avaerd i dXE B oA A1 TUh
fau srgAfa <

B g 4, JMEEWT : Avagid &l HEE W TR HET (JO: 3Tean
3IT:) |

B anT 5, ST : Ay & fau St (St a1 789) &l sirad
(W) AT, S ST, Seh! ST SHeAT S72el 38 ol Bl
FE I AN H T f TH U ded 90y § S 2

B uRT 6, MU : fordl =fe &l T8 WM W (Ivaed a1 fordt
3T TIH W) Uk HT TN, W&l avagha &1 St 2l

220




B anT 7, MEEW : [l AEse ©H (389 ged, ar'd 3Tfig
et &) & EaE S s Al (sAfe a1 gEu) avagfa s
g a1 o e TS Wy avamefa & s @l

B gnT 8, MUY : fordl Feee T W I¥E TH TF W
fordl graeifeh M 4 @ qear 8, @ i avanme & fou
ATETE <A (HSIH HIT) 1Al 3 U e (Wifarae)

B gnT 9, 3MEEMT : S feq fevwa o &1, 39 avagia & fau de=
3 (ZOH feudd ¥ ® ® =Af & dvagid & foag aere fKeam
I 7Y HEEdl s o snfhe )1

3.2.3 9T UEeh W o A T T

B, UEE W M PE I g1 U A IH W IMEANT T ¥/ 5(1) W Y™
7(1) & T8d HE HEH HET AU TE o Al 8 S 379 oAl g agAed
T 1 HIOT ST & 91 I/ g8k forw At aan €, or: o8 & 5(1) ()
% ded s § (IREA oM e, 1973, GeARUA T 51./839, THeh 3Taral, I8
Ig <At 2, ‘Foraeh arer agargta ot Wl @' oiR o' ¥/ 7(1) % d8d se
2| THH TSI, ST HT G 7 I YN 1T § WH-G% &dqr@ T4 7 R
Ife ‘avAmefa’ @1 Uy fRe s = Trerter % Wi fea T ®, A 9w Tuwry
T (399 e ot wfier ®) SO we <g SR gEH w1 9rht € SR SH
9 W FH 7 99 Ht o fHerh|

ST & 37 JEYHl & ST, 98 Icdifedl & ASRN & A Iearerl ol
T (EXN) 2, TUAT 3T W MEHH T 910 114 F T8 WA o1 21 AR
Scfifed oafer oteter aT ifetert €, @ ‘U@’ T oMT T W H Selleh’
(9T 376, M) ot Siig 31 =few) afs Scifgq =afera anferm 2, o egdiEh
H YR 376 AF] BAM, AR IE @ifed T sn g for Icdifea &t WmwHar o
RISt Wi & ol 3Heh oreman, Iciifed & Wi Wehfd-fawg
(Tad) A foramd sEdiEt &t o 377 % d8d SeA g

3.2.4 fthehehatsil sl s Se-aar (wmgfafeet )

AT 1 O 5 & ded, SIHiRT a S ¢ &, SHH! SHIVET ot <=+ 2
AN o W HE ®eh @ usdl Tk zEH fRfen % R safe w1 e oft
TrferT & o2 Tk 8 Tohd €, S WER T A1 WK T 1 RILRT B,

URT HE, & I, A S R R w1, TR safad | ST SH R SR
a1, forel AR R Svagid % 1 SR S AL 3SH FHAM s

221




Ifg fRfent @1 ey Sclifga &1 W< & faars fewan = 2, af e s
HE! G UH & whifael g1 A Sfther Tory T oaferd b1 $9 12 E1a § %A & I
98 9T A1 STl 7, a1 39 fot 8 ¥ 5 7 99 & 9HH HREE F G 2
A ¥ IS gU deAl R uRfefaa & oruR Sfthehdl STEAIT Y U 4, ¥ 6
3R UM 9 & qed Wt ST 1 T ST, T (3R A TgAThR
TR & A S W ARG & G8d HHSH =AE S Gehdl 8 (3! @ FW i

ST ST )|

3.2.5 gferd ST sErel o STy (SRafgsw )

<fRfrm &1 wmen fore gfem Rem | < R S wifgw 2 U@ wal H ger
F 1 AR fhg e il € ? ERET U gEees oy’ €, or:
T W fopet off Tor W A <ol TR ST wehdt € (SMESMIT @ R 5(3)
JEEE @)

B o' ©F, SE 9 R & Reer st ot wifge (qiemR) fea
TN R, STeT 9 9H & forw 39 Ofa feen w2, SR 9 3W o S
T R AYel WEl ¥ WM % foy 39 weeR fhen wn €, Sl 9 s«
SISl i (W) o1 o ST h! T i TE | THRT HaeTdl &
g W, W&l | SfefeT @t ywema g3

B o8 WF, W& 91 & fau fefen & R oafm (S 1 gew) w@
THRd feren T € SteE el SH W W M € A o S & fog
TR el TN ® A SRl W S 1 I i T g AT g w0,
STt <fther fohy T safem ot &F ST STTT @ 37T SHeRT VWU
giar 8 3 urme & 3 feig, WEl oieur S e 21

Jfeh T & SR (SfEfem) & 3 O T o ® - Sl 9 SR
HI JEAT TS, Tel-w8l Scdlfedl H o @ T SR el $H YA T4, 3
7 oeft Tl % i ReEl w1 ot efueR 59 9?1 39 g@ed o, e
3R ‘o 7 A B GE TH YRR ®
B CfRfen & fedt amel o, ¢fwfen & urw (W) fog, oA
(2ifsre) fag oIk wtear (Sfervm) foig W feua yfe weifeat =1 &t
IR e B o 9 o gferm werl § Twega <o i
B 3Ry 55 iR @eg fog S € THl W THSTEeIR I5 i W HiE
FHA Tk TE T - 3R B TH (Ed) R faw fRfeR w1 A
TS fohan mar @ 3R R wH (Sfevr) W faw 99 w6
IO <ot BT €1 O, a9 oT=st feufq T wnht R < o 9 foed

222




BT et T i Si" % IR H o W)
B R Ry fog ok oifqw fog, S & woml W Themge TS

S ®, A W SR S € gHen ded et sg fR S @ ot i
FE HM B W S, A A L W R W S R T @y e
1 wife) 39 9%, Yo <A § ° fRd off TR M W eRed o
ot RO W FR Gl ® IR T WY € A T WD S
W S 9% R Gehdl €, difh g8 Bed a1 et Gk & I
9 &= S g

B e SRRfRT 1 i o ST @ um 5(3) % dEd ST ¥,
S9H ST Sl AF] HaTel TSl i 9gd Tied sieEar i s
2 Toren s=mmel o 9 iR el & Tiu-=y SfRfeT & fag
SR, THY TRl FEAel 3R TEH! Wil swarel, 9ot i

qeT fEeren g&dt 2

gEt Hehe 1 &MA 39 feafa & o 78 7 S &faa el W wRers
ST~ 3T Tl T 3TeTT-3Tel 9ISt & dgd i o Wl &I, el & 9 3 Th
& ®E & 37 2| S & forg, At s fwfen & fau emeddie w5 U
T 5 & d8d THSTESIR Tt &1 T8 8 3R O e MW o1 oRy 7, et
I YN 376 TS & q8d I MO0 & fIL THSEAN < bl T 7, 3R <Al 0
dledlsh Tk & T 9 2, df 98 I ®9 ° el A off 7o @l R

3.2.6 gaia™ o1 fagia SfRfwRT =t U iR Sud &= & fou U avre
3N 2

RN 36 de & WeH ¥ f qaigae & e yaum g e &t
et eifga &1 O St 2, A 1 AR O el TS EE i TR v
TS A T T TG T TFR T

By 3 ¥ I3 Iar 31l fRE TF &1 a9 i e I&H
TR 3 & U Oen 1 sHaen g1 9| 3(20) ® e e ouw

AT SO foh Fefyd sAfed (39 &AM k1 Hifeleh, TRUTER, S&H
U TWH H odiel R faan @ a1 o9 e e w9 o ®) w1 Ssude
a1d 1 TSN §, 3TN :

® ol T srmeR ¥ 78 Rl ot & fo wivey & <R
I T R SE T 1 TR ovaEi % faw gl @l R

® U fore 1 % ufd 39 =afe w1 € T R

223




7o wnce S
e

gfc o8 gifad & W for &5 safed &, S9! 39 18 9 9 S
2, frel om0 =afed @ & M-S & @ =1 ywifaa e @ -
T @ U % % avagfd 4 @ &1 Gerdl H ©1 ¢ 9 THS
fau S8 A9 L @I T, 9 g WHT S fF % @ Hl Svada
1 HAE W, STHA-TAAd g, ToR L @1 8| T Al T i
URT 4 % qed e T

IR 1S AT avarerd | forelt Srefeh o1 aifetert & |1 911 ST 2,
@ =g =T S R 39 SAfa 3 3W e A1 SRl i Hews &
foru Uk T B1 UE fer AENT Y U 6(2) % d'd <eA 7l

Ife Afewa S99 98 wifad & se for ford dvae™ o f59 oo
I SferhT hl Uk F T T 7, SHF @ A FEer gg off, @
TE HAT SO R 39 diewd & fow U gen e oIk Swen AN
IO 2 T B1 I HEA STAM S¥ Uk A T % el
T STHER SR 2

SMEST T 9N 6(3) & TIER, Ig§ HEAT @ ok fordll =af =
ol St a1 (Torsll off ST &1) ASHT ol ¥ | A1 fopedll off T
R GUEs & AU Uk X W@ A1, TR 39 Al A 39 S A1 AShl
H HE S (S TR, FHUS], T 3AMR) W TR W AW qE W
Wit B T o7 o=l 9 91 9 G| 98 afod qa HY S /e S
3R 35 Tordl St o1 oig®! &+l ¥qarn 7 foh a8 39 =afed g =
IG% wed W fordl ot =afm < T eteEn SUR § W @i diS @
T RN, 9 39 AR-Yie S|

3.2.7 A I ATl T HOES

AT (STcAsh-aferehten) TR AeTfert & Huge i T TR TRy JFa 81 i
AW §, 39 STcAsh/dlfciehl 91 el afad shi TeAfd 8 a1 7 & 3T i
YNl 7 % ded Efafed foey geyE e e

qenfd off, 399 *E He 8l gedl

S (ATTh-aIfeiehT) A1 AN ¥ 999gid e & faw oo |

EEGE]
AdH G ;7 99 1 HH HAEE
Sl o WI-Te AT o

Ife fordl areteh/aTfereRT 1 A9 SN0 Bedd § BiaT §, d 8led okl
AEdY ® TR s gehdl 7 (3@ "0 7(2) () ® d8d wedr) |

224



AT & U 16 H & TH AfK Hl (ITHT U S o B) o HIA &I
At fean e ®, fe fordll avamer o Svamgfa e S @ R, g Tl S
Tohdl 81 98 AR Sfefime Afge (TiuE a1 ) iR ufisefen afsee
(ST =1 THSTA), <A i 2| SHfAT avAefd & R A w gEH & IR
() & fou 378 o frell 9 off <weared &1 ST Gehdl 2| AR & U9 g
O+ 1 SROT 8 foh g oafea avarea § avagfa o) @R A SHE avafd

HTE W @ 2, q o8 U G HUH 1 R 3 Fehell B

Tt am 15 foviv gfem sifusfEl o1 aRe & 9k " w1 @R
YN 15(4) % qed G I h1 MUHR <t 71 3T ded faum gferq erfusmifat
1 = AfueR et gy €

3.2.9 =T foRdt -mfiteR Wt o (SW, HIE TSN ) SfRfen & Fer =@
o 1 & Taw afeee o etera i 3T 39T " ot SifieRr @72
I T, Bl AT 1 410 16 & d8d, ARLE & 9 I8 A 1 RO & 6
fepelt =afert ol qokd A 1 S&d @, 1 o8 3o fag fhedt ot gfem erfrenrd
i (5T 78 THeTE & = 7 7)) TRW 3 ehell 7| TR HI I8 o THR
TS o fiHel wehdt @ o feret off o Sia W) 39 TR H © fRd 9 o
afSee &l guA1 e Tehdt ©

B g™

B 59 WaR g0 fsd &g ot (9, W TRy WK gN

Afged (AifewEe) &R AfHE)

B o ot Tasted

B S 3 9d
3.2,1037R AIfewIEs qierd 3tfreprt Sucteer &1 2, aa ot o Ward T
Ha g ?
&1, §9d B AW 1 ¥W 16 & qed, diwee el ot qfera stfusrt =6t (S8
SMEIMIT i ¥ 13 & d8d AfChZ fhal T 81 Aan 7&f) 39 fau Aferd
T Fehdl €, 9 o Yo et TEeTE W THE 1 U% Wl

3.2, 11HTESeh T T SEUANT Sl ekt ST ?
ARANT ot ¥R 7 B HMA <A FOaTel TAE 55 & Tecyol gfissr gidt

TE 81 ST Shded A shael Wiasl+eh T i TEUAN Har & foard Hrar

225




& <1 = feu|

3.2.11.1 WdweR @ forll whed § 2

AT ! U 7 & SIIER,  Fraleh LM’ w1 qidmen § 3 @it wore snfiet 8:
B &R gN Afcwre fod ff 89 & iR THaren =&

B geSfe gon, fen deem, gled, steudre, AT W A desie
STIRT & TRl o1 TRRR) steen TRERPR T ¥ 200 W &1 i

% SRR U AHATAT T

B o of ged (Sed REem 3 R, 198 ® gied &1 aRum 78 <
T ® : UE HIE o TH Bied €, Wl e i giaen =edd & dr
W, qE1 % TS |, & Sl ?)

B % o ZEue T o, fSEs S&He S| Sl o Gehdl B

B 'wiE off T S SHEER % S % fog et © a1 Sl ae
SHETHRTT 1 g9 8’ HedaiTh M 81 ‘I8 1avas el ¢ TR 9%
HreisiTer Fufq =11’ ‘gt @' st |ufd @, o 3o st © TR ewi
e SR Y UEH 21 (TR S T HRG TR, TSR 1997

TEEr 2021)

3.2.11.2 3FR TRt geer o Jeamgla it &, a &1 SH Eledl &l oigad
wET foRpar ST dehar ® ?

gl ST &1 a) 7(2) () & ded, A o' TF, fSHea e B @ €,
FIT Bed B, d 39 Bed w1 aEdd w9 W 9 3 HEH & fou weie fea S
Fehdl B1 € 3Ty Teh Wil o 9GS Hehdl &1 UE feurfeal o gled w1 wedy
qHE & & foau giad ifuerl i Fafia s|ea (36 Al | fefigaa afsee
FeH 3Yeeld ©) W S oAl =iey|

3.2.11.3 T BIET Rl ZHT & ToRaT ST Hehel & ?

Bl AT &t g 7(2) () & qed, afs I8 @ifed fhar S Gehar © 6 gled
o Svargfa o1 e w1 ReR 5 a1 @ Terfert € (A 98 SAfe, @ A
oft, Tgept 39 18 o 9§ &9 ®), d Bledl 1 oedd © Tordl S Hehdl 21 T8
fere qfew eifuerl =t fefigae afeee 1 s”ed ¥ St&ra <+t =ifen)

3.2.11.4 Qe WMl & eI @t Rt fea w g 2
AN HT URT 7 & q8d, T AT h1 TR Sedt @

226




Wi
s
75> ST

Qu >,
=

TE HiE ot sAfer, S AvArefa i € A wl @
TE HiE ot safem, S Wi dvEEa ®i S © (S, UEew)

HleSI-eh TAM 1 FdTe Hhiarel i 9 Al S I8 TeIAN e
EG

T ®iE W oafer, e o' e foeue o offs W forn @, foee
IY W FHeoll B A 98 WH g =9 ¥ 7 (S R we gge ==
I S gH! ?), S SE WM w1 T 5HS fed few w1 gEwEm BN
@ 2l

T fordr ot T 1 \ifeleh, S9 oSl 9T <Al a1 SH SHIA Rl
ifeteh A1 STehT Tsic, S 3H T 1 1 Wk fhell & &1 eI

B a1 ® A S WA 39 TE9An o i ©

3.2.11.5 Fifeq T T AVATAAT hl S AT Grel HIET

fefigae Afiee, AT & 9/ 18(1) & w&d, gfa™, TSl
a1 fet off o9 =Afoq 9 I YT & YR W HRATE HL Hehal
21 i wigR o &g ff e e, o9 fefiow ufsde =

iR XU T €, I HT 3@ U % qed HReTS U Hehdl &l

o ag faert =ifeu for fordt Tt wo 9 200 WX & IRR
4 frog fordl gopM, R, S8 a1 9% Th 850 1 9 fomd
e g Ay % &9 § I fRdl oAt % I W0 & AR
(Hrew) & fau @ @ e

fefeae afeez (39 9&F, FW, e a1 39 & &) Hifers,
U oS W A A I SHH % HifeieR A ST TS ki AR THR
WY & T A, v, S8 a1 3T 860 & fHumERr, 39 e w”
AT, I W hoslgR I1 IHHT S GHeHared afek i Aifed S
T Gehdl &

fefigae Afi=e g o=t T Sudw Hifed o7 e <t € fr ifew
T & 7 A & il R0 daen e 6 3E9E & aee o 39
Hufd sl Sea & 9 X o Sy

i & & e fefigae afsee & afYa =afed &1 98 g
ElEY

GIaE & 9%, 7R fefgae Tq= 81 9 & Seuan 1 R 9et
g, d 98 (%) ARV S HH & 7 &l & i) wewer H owl 9

227



F SR (3R 3G TIF Ht IS & SR &1 i aTcleh/dTeieh a1
referT g A UE T 2, d U8 Aty 3 96 ki BNN) IH T

ff fory W & Tedt fefigr afiee &1 srmfa o s&d @)

B AT & O 18(3) & oIuR, fefgw Afvee & 39 oW &
foeg = @ oTicd 1 <1 Tehdl ® 3R 7 S¥ i@ (V) fwan w0
Gehdl Bl

B <6 99 o9 R KU I 9 9190 Sl w5 e’ w e S ©
R ordiet & ST 3= g Ted Wt T&l et Tk, o7d: I8 wF H1
Teh H3R ¥R | SUHh S F9Hh, Jferd, Wiigeret ok wHste
SftRferT o1 TeH w3 Yol I STEER 7 9§ X §hd 2

B g9 fefosa aivee (Taditn) i 59wl 1 ST X gehd 2l
3.2.11.6 Wifew fau fomr Svareal @t &g AT @il I

TS T 9T 18(2) & TUR, fohdl Afo &l MY i 9/ 3 (AT
T SAMS) 3Tl ¥ 7 (Hiwws & fou greasiieh Tl 1 SEIAN) & ded
ST <4 gU, TR UH e bl Aifed Ky iR avde™ i &€ 91 Tl i
1 ARY ST FT Gohal 21 37d: SAEMT HT 94X 3 Al U 7 $ d8d Toll €U
SH % WHel § Qfs/aiaeel Sl SRSt hi U 18 % d8d ovded hi §.
I Gt FHE o Y & AU Iged | W 1 =ifeu|

SetElel, =fas AR R S dvaretd &l @rell - o1 ARy foa =afs
Q @Al A W @1, ST u-faflg (wfEeE) & 9” w1 T @1 98
Ju-fafg & 9ed & 8 Thdll (TH. TR 9o o7 sHM 9 hall, 1968
AR TS, 82)

3.2.11.7 AT Rl S IAT Wt FH & 3T & FGATh ST &l ahi
Tehdl

TSI i 9T 18(3) & IER, Tefigae Afvee g/ sTediv &1 9w 18(1)
% ded 3R G et A< N U STEeIdiT &1 18(2) & dgd SRl STesl
% faems oTdiet &l ST Fendt i 9 € s fafaa =1 Tl s s e
1 T T Fehdl 81 SHOT Fem 31Srerd g fopy U ety eAfadar diees @
Terd 1 Sgd & wfeel SR 2l

3.2.11.8 oA (16 I8 | W) AT AT (18 T4 ¥ HH) & HUHS &
faeg fovm yaam

228




1 HREY ¢, TS0 SASied SRer qeh Ser@ S Hehal § (SR, o1 7(1T) |

B Y Ao & 99 0 3 & 99T HREE & -9 JHAT T
Afar B

B e R IR %1 T R eed d Bt @ &R R 9t & st
2, @ Bled &1 aedy © TR S gehdl 71 (9 7(2) () arEddiv)

3.2. 12\SETHT HAfeaat ol TR

ST 1 &N 11 & ST{AR SEAUT TUa] STEH &1 Fafyd gmies (9w
363, 365, 366, 366Q, 366<_3|°f, 367, 368, 370, 371, 372 A1 373) & q8d S Afed
Teel FHga™ B g €, 39 ST To] & qed & a¥ a1 39 3ifush oty &
fq o oS & W €, A To9 SR g 3@ 9R H &Mre Y el @ ST En
AT SH TE AR X Fehl B foh o f@r en & 5 o a6 1o frame T o
Ufedd etere TRl W eI TREIeR) 1 gerl a1 Wi AR T[0T WHR *i AR 9
T WE & FIH T T B, A A H U HIHA TSHHE & qE T8 Th
SER RER 8, fSaes! 1eg 9 9si-urd sAfd & STenTEA SR IEhT fafafeEt
R T el S geRdt 2, aifer wiass § 39 YR o o7audl Wi ufed g Gl
1 | 59 g o 3@ W & fem T e 1§, oel 59 WaR 9 Y
fepal ST bl € foF o oMU & ded 39 IR § faegd A ST

3.2, 13EATHIT AfeFaal ol ATSRT-SIET ShTAT

JMEAUT T ¥ 20 & R, fefigaw afvwe, va-fefasma afeee stuar T
TR gR1 Afeeha ufictryfea afergde 1 g8 iR 2 T 98 gt safa
TAThT-ET hY fordll TEHT S8 91 @ Sl SH® ARGRR &5 & SRR | el 39
TR % el B T8 TSI Afal sl Jiasq | SN0l i W Uehd o1 SoReE
sl 21 wfasem & a9 i & Hefud Aafeee wt oT=ad § STesd wE
TMET dIfch I8 SATHI-ISL i i AR & HL Toh |

3.2.14kTHaTEl ht 3ifarar qem denTta =raaT
AN T o & €, 5od |2 T yeye @ T E e S wee
agd Tt 7 7 fedt W1 7 waeE iR yfassl 1 seHre gfem, wifgaeR iR
e GRS S =fen, @i Te Sedt ¥ wiedl QU @ SR = ¥ fac
9 8l 3 YEYE 39 YRR ©

B oRINT &1 9 18 & ded, A 31¥al &I gR I v

FI @Il O H R H e 7 @ oAdie H S Ghdt 8, 7 9
3Ryl & wWifid (V) fFan s et 71

229




70 qusmce 6?
o

B REIANY & 9N 17(4) & d8d Uglaa fevdad & fau afeaee
(TEEIIH, SUH, THUH 319E] STH) gR1 S 2RI & faeg o4
3G &I | & ® S Gkl 7, Fowen ok sifaw g e @ T
VY HE ¥ W A &l i S Fehalt|

B eEddiT & d8d 3THaT 3Tl & I & o favy ettt (3
TRIRI(Te ST WfHel €) 1 Ted T59 SR (SRS i
YR 22T & q&d) & 7el, dfceh e TR (3TEMT &1 &’y 22T &
ded) ot X Tehdl 2

B 9 od : 99 ff S0 8, T WaR (98 e 9 gefuq
et ot e 262, 263, 264 3R 265 & WEHHl H FTEAR)
qeheHl o1 T TR B & U e i eifed s HeRdl @1
feh T8 2O | SATYehan G W oW i &l 8 Hehdl g1 3R
A i oIl © foh TS i AEN SEH SO B =IfE, qf qehed
i Frafd od & fou ofiemn ST gehar 2

3.2,1579 W& kT fa9ie g stfeanrt

MEAMT &l ¥ 13(1) & d8d, Tod TR, AffFhsd I Y, Th a1 Th 9
a1ty gfer eIfuemiRa =i, feent 3o gfod SedeeX 9 <"l &1 9@l 81 =fey,
fasio gferm erfuerd (wodien) frgea o) whdt €, fee efuer e gty
BT AfeT) 78 AfUHR &7 T T[T d% 8 Tohal &1 Hfeh HBfET & 9ga ¥ wmelt
1 HaY HE TSl el S T 9 BT B, TH AEhehIE S R WHI Y
HR-&7 ! Wi T w1 & oeR 1 TEdS w1 USR8 wH ¥ w9 Ty
% Fr-g=' 9% fawga @ B &1 A1feT, qifeh TS it awdrr foeet fav sam
e Wfia 7 @1 (81 4o ToF SuRen @1 TA-SfRfeRT T, 2000 SeoE
8, foo & 1 A el ot &1 ifemr e g & fed off wiF T
€, STel TqUY 1 N9 id gu o8 ugedl gl)

3.2.1637R ferdt faer W gferm sifuemitat =t it &1, o SfRferm & wzm
= forw 3@ wwen &0 @ig fem 2 2

1, B1 AU &1 g 13(20) fefese afee &l Afuwr =t © 6 = foe
Rerr gfea stfaert =1 (Rerde & 999 38 <o gford s 9 9 &
T&1 B =ifew) Irgar fadr ferr Afver et &t (Readde & 993 sE
ot wHiviE AfPE @ = 1 7 = wifen) wHdten e o) gk 21 e
aifera © fop qferm ereflers (Todt) Sugs Remer sfenifal =t wg=m o qen
sAferger & fau dium @ dus ) A qfeen gfem st suasy 7@ €,
cgdie sl Afec TR SeA/amifse wrfed ! Terad o =isu)

230




3.2, 179 ufge e iferrt w1 ger el § 2

SMEMIT & ¥ 13(3)T & AER, T« §e H A4e gfad sifyeprii-s
sfuspfal o, et oft smagTies &, ufgen sifaert snfaer gitl, T WHR
R e T &1 FerEm &af eian fufq Ig g o 9w gfe & fag
e gfere erfusmiial & gew ok afgen, ST e =ifew) Sel off $eieet o1 36
TR & IS hl Al Jfad ASR Uy &, 3= wEdel e s =feu
Ifs ufee qfad TR Suotsy &t €, A TEdte 1 ufgayamiise wEisdal S
TEHd ol =fe Tl

3.2,18%T WRA WK AZEUT & ded a9 gfea stfuerid Tgea =
Hehelt & ?

AT T ¥R 13(3)(4) & Ted, TRA THR G & Weam Y G- 2wt
gferm et (Trdten) e o GeRdl 1 ST TRIRR & U 9Rd @
et ot Ffa 37 oTauel i awde & faw w5 S Hehdt ® -

B S Ty ST & d8d oI ©

B oy T ¥ s O U gHerd, safedl & A9 oo 9
Teifrd fordt oft S % d8d o €1 3@ YR, AifcwEe st 9
helel ShfehT W Hafd STqUe i, dfceh T8 YHR o 39 {qUH
H ff S R Ghdl ¢, Y el Gl TIR wEae Whe, Sl
F ‘T’ IR ‘Tt st fSeeT S +E T 3R #E 29 a%
thell g3 il 2l

A &R 7 (3@, Afefrmy™ W& 2-27/2001-H9, i@ 28 3T 2001,
Hfgen iR f1g] FHeamn faum, ara gae fasm o) dieiens (dge SRt
A FAREAIH) H YT THeRY o1 309 FUX & T o SIURINTl ol
(Tt ) Sfnrfent giera srfrerit frrgem fomam 81 37 sifremifal 1 sifusr-e
AT & T8 STHAT AYU 37T Ueh § s Todl H siHa, safeaal &
I wiwor @ gefud fedl oft o wA % ded IHdaTel STUEl i qwhdier &
T 90 9Ra g

3.2.199E13TE ahl Sirer &hd AU

<Jfer HieiemE & IRl w1 wi e (Reeh wve yfaw sRfmnie) e
2 3R 9Rd & WAUM & S8R HA IR Fawel TF WaHR &1 faua 7, o
SIFdE ®l YR 6 % qod AT T THR §R &t S =fse, fFasw g
TG 3Tl *1 Wia-vgaa & foru diefens i sifueha foan smu) o W] WRd
THR STETE T OR 5 & ded A= 9wt €, fas gr dieitens =
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3 Si-vgare & fau ifed fran STan 21 ord: fuse e o Sgd, WRd SRR
SN S 28 TR 2001 Y ARG F SASE, Heemg SfRfent o Heifera ot
U T THAY 1 HE a4 T e | oIl €, e T 1 Yo, STFe wen
s go AR & ¥ oIar 8, S§ +9 # e Hi«leTE & g 31 dAfw
IR I=TAY AT AT iz Sod AT He1eE i T i HHeA 3TUH 8
T o w1 e 2 B, o ieiens SR i SRR i Wdten el Y Wehdl, |
HUM| STHT =9 AT T I=aqq T g0 T few sH feq anfeemme
(dfserer gatee fafeioA-diamEua) W faem & w99 fTu 9| 2

3.2.20 A AN A 3 T UeM & ¥ TRl GieAl ( TAsHs )
ht itaht

ARANT Tw gETfh A 8, fad washst/didien iR qmfes wefewdate s
agd St iR €1 STRT A ikl SeoE @

B OdEer UREE : 9 @R, STEaMT & 9/ 13(3)(S) &
ded, AfegeT e R YgE WS wEwdist i TREHR
HeAesh R i Tfad T Hehdl &1 Afget WS srishdiat =i figen
FX 3T FHESAS i G UF ¥ S T8 B et 39 uRug
1 STEAMT i HETMAD (AfhT) & IR | 30 Hed & T W
TR H A T K AURR B Tg IR qferd w3 wme
H ToE T "ahdl 8 oI 3O fau gfaw weE W Hadt € - (F)
T T, (@) Ja HAY T Aol & ARl 1 gren gH=d
FE, () Scifed SAafadal St TH 3@, St 39 daiad fed | @,
(91) Scdifea afoal & TR a1 A & T 8| 33,
(%) fRfrT SHEETl qen 3 Tl & faes H3R HeH IS,
(=) MwfET o Jhum & fau F50 S IR FwEifaa we iR
(®) Tt Hoag TN IR W™ TEfaEl 9 Aeafet s

B U & INE Ui & Wy e o Sclifed safadl steen sTRifaa
=fr & fou 99 & g9g Iufked wH R 99 &1 A O B
foq wadis &t ok & q W W fees g fqad, oA
¥ T Afee B =Ry (SMEAWY, ¥R 15(2) w AN w1 ey
FHE Aoy TH Rerfae o gfe g1 99 & & foag wAsten wed
ST TS @1 SR W ¥ 15(2) % WU % agd IEu
TIE SHY Tk Rl BIMT WIfEU, Sdfh Hfeenm WA fRdt off sole
H1 B Ghdl &1 Trdt wfeen qHSe SRl w WY W H S
JeR W qferd Afuepiial &1 wed 9 & 9 dfeen wriwdist @ik
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et fefaai o <ft <1 gl €1 T8 U TR SIS i ge

FT YiHA HT ST T BT FIA AHER A D

B god U U/EE M0 TRl o e hiAT : SMEeu i
YN 15(6T) & a8d hiz o Yo Ayt fordt off wfeen 9, st o<
% SNF G RS A BR T 8l (T Scdifgd, Hiety qen STRifta,
Al TR i Afead el €) gevey frdt wfgen qferm s
AT TS i Hiee TS&T 1 Sufefd o & o Hehdl B1 T8 UMW
TRETHI SIS <l SiTe Ufshan o1 37T a4 o1 AT SR <t 2|

B god U 0 (Rl Rl BIF ARIARIN @ ST &t o
17(2) ® ufste &l 7 Afad foeed € 7% € T 98 g ey
T4 e & A R AfTH ol o & 9edl 391 B ARSI
T T IR H FEY WevE e (WEYE iE stihed TR,
1958 & dgd) i fean ST 81 "iee 39 ™ & foru fordt wsiien
F oft g Thdl 21 devH Afged off, e ag el & T g,
€ HH TSI i WY Tehal 81 T8 ¥R TGN HS bl g
iR 1 S I 1 HEA AR A 2

B gTEi| & 91 ¥ UAStell gRT Afee &l wong fqar < : g
FAC T AfH & eH ARSI 3R GHaid & A W Heral o
0 & fau afS=e, omeddiv &t ¥/ 17(5) & d8d, 9 GEEE
el & TYE T TET F Tohdl 3-3A9 U A W g =few
Je Bt Fr ARTEE ) U R wenst % g @ W S e
8§ M T W El, difeh UGS 9HF W St darsti w1 S9An
fran S Tk T8 U T e ol < YSH S i Hisha
F1 ot ST T H KA AER IR IE GEATET FH H SR
I ? for = ufhean we stfuel & fagial & ofqee 81 iR st
ot 7 A U AR & wetan fed o @

3.2.21 §9 3 U A W R hi3 AR Ui ¥ WA H W A R
Hehel T ?

AEATT i UM 15(3) & AR, TE =Afe, T @ & <R Sufterd A aen
e a4 & fore foflea e fean T @ ereren 39 oy i gye g8 €, fam
forelt 3fd FRU & TUH SHHR Ll & o1 39 TSRS Hidl 8, SH ARHEH 6!
YR 187 (T g IRAG B W @Ik Hoh i I i ¥ TTHR) & q8d
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e

AU A ST TR I (AA-RifSEe) R SHAAT (deieel) Uy ®,

50 fTq 6 TEH o & HIErd SR SHA 1 wEHE 2
3.2.22 oK AT T SAfera okl B0 AfifRehem &d feram ST 2

AT T a/ 17(2) 1 e qehen B o o QMU e 1 g
e foran su) afRfreem & 3 ard onfiat @ ; (F) 39S g 94 T 3Y
Tl g T 91, (@) sHen 9fe iR sfaem, (1) e 3@ =fe & H-fuay
Sfqeereh/afg ST FT e o9 o |eq 87 (§) WX 9% X 9§ & Sl ®, q
U W W w1 FEfq w1 HE GG TS HI GWET €, (T) SHR AR 3R
(9) ARG HT o/ 17(5) & Tod ST YAAE ®i GAEAN| <feh ARHHIH
T hH TASTS 1 WG S Hehel €, Td: FA I Ui HIHA SATHIE Bl
wfeq for o SUFH TSNSl WS & WU § W@ 3R Sl M, Ul q°l 31
qwETel AfSTRE &1 SRR § o) et Tsien i fmedt |9id i S 1 & 915
3G TEvasd giaud SH Hi S =ifey, dife afifeeye o < 7 8l affweeee
% &M ¥ fRdl YR 1 SAfKTT qEUe T8l 8 =fetl aRfhese sHerd safwy/
feral =l Sciifgar, 9 gufedasl, s, Amar-fuar, s, Teifeal ofik <
aoft sfeal @, S ge T g €, four-fomst s =few) ©@ 5 s €,
5w erfiraqress SfRfept o TR wiftd @ €1 sfee frdl s ae 1g=n & forg
agd Al Hash @A i AEvIhdl € (B9 afifthehyH &1 awdia & fog 2@-
qreehy, 2004 )1

3.2.23 ehaHaTSt & faeg qfera siftremial ofiv Ushel Heamt =t quam
IMEMT T 4R 15(6) | Fh1ad (STHIZE) HMH & oI TN 1 Heeen 2|
S etfuena qfor eifueprl, TETE SR wishen W W 9 ofd ¥, ¥6 @ die W
Iferd wd & A1 ITH] AR a9 ¢, 3T foOeg 99 9 gefyd a1 39 Iewd 9§
fh T Tl ohaa (FMTHEE) &M & fay TRl TR i1 Jehauarst 3Tefa
fafaer a1 fefima SR 961 &1 9hdl STEdT, 9 15) |

ada

i
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Wi
s
(S am T n

£ E
et

gieTRr 30e2T 44 /2011

fowa : TR SAfFal & Ui, S U9 Ifieie GURT Ge GemTd see|

a9 G99 | S, e ST giaan, R % faw eretr, syt
S 31dy WHE SR (fae dR W Afeensti T sl 1) & Y W Sala Jfs
& W g e SR YR At % day o gfed e ¥ Seated FEdl ®
8 ! S ol HRaE FAE T g1 SUE SIUY i el qel e THYE
fF ®Y TN & WER G @ & G H TOYE geAs & wi™ & gey
o foawga faon o S & & STEvIshdl Weqd i T8 dlfch AR SIS hi

SiT= <1 STEROT Jel &7 | fRar < Gehal T | Sad I=8Yfd § 97 Yferd ey
ffa foran Tran 21

gferd g% & a9 415 (1), a0 9Rifere 81 o ovar =afed =0 & Hay
o fram yfqufed @ foaes dga fafv= fsetl o1 oo, sita w90 i & ety
aifed g9 | gidees Sufid w3 1 Sooi@ 21 39 Gay 4 31 ar § fefatea
qfeat o S 8-
1) foddt oaf & @ W o d gE <6 i § WerE e @ e uE
ST 1 ogd Boehl AUl WH o= ST € e 39 hiE ST whi sl e
AT ST 2

2) fF 9% O 9N H IS T B © U see ¥ s e srEved
gfer TRt efae B €

3)  UH w1 gEel H SRE-YIE WA O /eS| e Wi
W YA § TR w© T 2

4) 39 Gy ¥ qferd g 99 HFR H T & 4 6 ® ™ R

5) 3T9Ed SAfH W el oTafy doh sHS TEl B € o orgal SAfed & &9 H
Afireifed X T *1 qEuE T2l 2l

6) SW YR H ORI THeT i weAsl & ITUSA a1 39 W & T TR
% ACleh | AFAE Suad <R gl B Al 99 fad STge, TS
fReell H o=al U9 Afeansll &1 TSl & STl & & fau favm &9 9
Tare o T 2

ST qeAl 1 e | Ed gy 39 Gey o frefafea ey fean s @:-

%) Yfera sTdfters I8 gHv=a &L T omvar sAfeq & da9 o & o9 | g
TSl HUH o faw e SHl R UiediiEd fee Sw Aieie) e § O =9
forg W AT TUT X HHA IS1 TRl ST
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@) Yfaw sieiees a8 gHfed #ET fh O & 51 39 @@ &1 gistl &l

)

)

<)

D)

)

#)

1)

TS & hd ) Feufd o o Al Rl 3T fasheu SUCSI RN S, e
IA-Thl TR 8¢9 e o HIEAH § W TS Y HRAE I | 39 fashey
% TR Iqae B i fefq o, fSen fa9or e w1 gewm, Afsen gfe™
VYA 1 QAW, AfdH AFE AR I & A W UE geaisti & <s
& & U foshe SUee S S| UEH o1 AW W IS B g 36
Tohlel Hafdd o 99 sl staeaek foraned Wftg e <t s
TSl AT % ey o I THER S, R el R YER-TER
EXEIES I

sffusrier Tl o afgen gfem Ry w@ ® w1 R Afear gfem ©IE g
N fad g% 999 221 % d8d AR Al 1 YA IS R 3™
EloF0st0/ Fafa o il STERG fohan SR

yfer srefters e gifea w8 fF S & amar sfs & R F e S
et 7, g wfafafy Sowdosio qen o =afs =@ w9 < S

000 R It 9 Ak, WS SAfad de 3R S Id & ey
T foeroft i@ &1 SERT de 39 §N Ifad g% 98 & TR 81
% q8d Scoiigd WEHMl & d8d R i SR

G gferd stefierer oradn Safed =20, 90y SEYH favr g a8 gihafved
v SR T STy STgEYH faum qeae U 9l |5 Amel bl
Trquf foeRult el Y FFR H Iuesd WM IHE| HHI-99T T 3
Al AfREl & Heaw § gEaie # R STEER T, e = T
TS % HISAH § M Sl % 99y YRRia feen S dife emm S el
SHh! BN B T AT ATIT ARSI Sel/AATs €9 9 fafara

&1 Y= Tefud 8 Teh|

e erefters I gftaa o i oTugad +oei/sr wvel | arvar At

# WS AR B W 9%k TEl Bt § dl qferd w&as WO 221 W
Ffed & WATHSRT 51 HL YR HRAE Y& S | 59 Tl B Dl
R 48 9 ¥ 9a9fq wve & STIEuMSdl @i orf|

g sttt I8 gHfvea L f afs & =afed oo f9iRa amn & 9)

ol Aty e arqE e B €, 39 feafa # off gfew v wow 221 @
ded o9dl afad & ®9 H Al <51 bl AU HRATS i S|

39 ARY & WY A9d Af & day § e 3§ e & fau g

T&IH YUF 221 & Ifafled Te 7o 9o dOR feen @ S T amw o 2
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T A6l Iy TRIESR g SR S| 3 94 9o o) 9fd § X S|

TRt 7o gfa Slodiosto =i, fedtar afa frermderal sl den gora 9fd ara
i o[, W09 qeaed 1 dil S| sHat =ieh 7a Helfaq
e ©IM 5N 3T Ao & ®9 § U el SR

T eh: - U

B0/~
(TR Pl T)
FAREUE, et
FTieR 1173 /TAOSHOT0
TRTIRA9Ieh Ta Yl WET-riereh o1 shidieid, SREUs, e
T, f&16-09.06.2011

gidafafa .-

1)
2)

3)

4)

5)
6)

7)

el TR Yfeas eI Rveh, FREvS &l Yo T Tavdeh fhand|
qfee Wi, WS/ e ehR/ JEATerd/asie/ ST/ /2n0H0q0/ I Teor,
AREUE, et T gl e Aevasw fomaned|

gt gasa gfaw meifies (/M /R1031031fH0=90/TH0T0T®0 |fed),
AREUE i Yored Ud Tevash fhaned|

Qe & g 39 FeifRies (3/H020E0/S0a10H0TR) Afed), ARETS
I ol T Aeavdeh fshaned|

gfera U et iees (FifHe), SIREvE, el 6l Goed U e fomaned|

T gferd stefersr, Te/SHRIRQuAd gferd stefterss (¥ faa=g/zn0=og090s0
TEHT Hfgd) /arerd, A0A0TH), THEIRYT i Foed T Aewgen fohaned|

geft g, FOHOYD (3ME0AR00 Tfed ), SRWUE ht ol U AIvdh
ERIC]

B0/~
TETHe9Teh Ua Jfetd WeTiriaTeh,
FREUS, et
QaaQ
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gIeTRT SMRLT AX=M 57 /2013

fawa - AT gated =IEe™ g WP, (C) No.-75,/2012 Bachapan Bachao Andolan
Vs. Union of India & Ors. H§ IRd =ERY & el H HRaE odl

ST fawd | WA Haied <IEed §) Missing Children (ST9AT s )

% Gay ¥ gferd gro sifeig siarg ?q oAmes feen-féw fRw o &1 A wate
I §N IR =AEIRY & U6 379 (Relevant) Td 36 W Yfod sifaapiiat
SN eruferd iard fogar fefed € -

1.

"We make it clear that, in case of every missing child reported, there will be an
initial presumption of either abduction or trafficking, unless, in the investigation,
the same provided otherwise. Accordingly whenever complain is filed before
the police authorities regarding a missing child; the same must be entertained
under Section 154 Cr.P.C. However, even in respect of complaints made otherwise
with regard to a child, which may come within the scope of Section 155 Cr.P.C,
upon making an entry in the Book to be maintained for the purposes of Section
155 CrP.C, and after referring the information to the Magistrate concerned,
continue with the inquiry into the complaint. The Magistrate, upon receipt of the
information recorded under Section 155 Cr.P.C,, shall proceed, in the meantime,
to take appropriate action under sub-section(2), especially, if the complaint
relates to a child and in particular, a girl child."

37d: 39 SIRY & UIRA B & Ivarq 9t o guiiaEl e weft fa=h qen
wHdef SIfemiiEl w1 ARt € fF 98 @ weft of TEeEn s S o o
O ora =il @ @ 9AHE Heied e & TRy & 3eeh | AW 154
TOU0H0 & ST WAHRT TS v | ARG AR F=o i RA/RA &H
aTel safed & o | foRdl YR % HaE ey i foeroll Suesy @Y ®
dd 39 abduction (3TIEIUT) AT trafficking (T TE&RY) HAT T A
S & flw a9 HEAT 1 GEIa GsT § Wt IS |

"Each police station should have, at least, one Police Officer, especially instructed

and trained and designated as a Juvenile Welfare Officer in terms of Section 63 of
the Juvenile Act."

7d ¥ gfere geae, aReve, A= &1 g KAw 14.03.13 g A gfe™
stefterent ol TR fRanm T o foF y@e o # a1 oA wRIfaeRRy
(Juvenile Welfare Officer) &1 TR it AMHIT Haied =I&TE & S8
% el o gt gferg erefierenl w1 fader feon wman @ 5 3@ Helw ¥y
Al § Teh a1 ATYHRI 1 AHG HT GHAv=a Al

"Every found/recovered child must be immediately photographed by the police
for purposes of advertisement and to make people aware of the missing child.
Photographs of the recovered child should be published on the website and
through the newspapers and even on the T.V. so that parents of the missing
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child could locate their missing child and recover him or her from custody of the
police."

gt f5af & D.c.B. (TS sTuuy s1fiyerE @I{Bl) q Missing Person Bureau
Tf3d 1 Missing Person (WU s/eeil) & Heier § qferd g&aen 2@ 415(1)
Td Appendix (URRME)-81 # =us fown fewr SUaTsy 21 |t qferq
sreftersr ghafvaa & for 3o e fSen o1 #er’ 9 e @ Y-

A Haied < & SIRY & el | A Ay <Afw s 2
e sifafie eTwy/saeRen aehtet o] w1 Sl ® -

)

M)

qafya fSem & gfe siefieres gift=a & for 3o TR ==
1 BRygfe ud qui faarlt e e gueR w@ies o e |
TehITTd T (UG I8 HE ki W A AR g=d & " fudy
Afaaes 9 fafea ?ﬂﬂqﬁl TIsd ot ﬁﬁ, GIED Juvenile Justice Act,
2000 %! ¥-21 1 Seaed 7 B |

Qe gfera sTefter 57 At AR d=a bl FEYUl foeRui 1 www.
trackingthemissingchild.gov.in U SIS HE i AL glr:llr\?tld
FU (YRd TSR i Gfee U9 o BAF & g 3o de@IEe
1 G fhal W1 W R qel §X W & Wl oA & AR A
S 3K JaEEe W 3G 7)1 AR frdt gferm srefterd 1 www.
tackingthemissingchild.gov.in W S&T 3TUels &+ H Hiea &
Y 3G faymT, gREve, Tt ¥ Feam W &l

e stefieren, 39Uy SIEY {99 (MPB (Missing Person Buereu)
% YR H) 1 ST B foh e AR & o | 9t f9en % MPB
Y IRl AR (TR X YRl =ai) @1 giadl &t faexel ure
F IH AREUS YT i daEEE jhpolice.govin W TIHE HIA Bq
CD/Pen Drive § 11 X JURI Yferd Aefierah, faa=q (S jhpolice.gov.
ineh @@ Bq 9 e ®) w961 (SeoreHa ¢ R gfad
AT & WEuM Td <ol 3N W R % ogaR e ¥ € STy
SIEYH fa9mT, 9REvE g YRR Aifde C1G. H 3= foeroit &
arfafter Tagrer ot faenoft off Suce w@dl B1 39 SRy % Heaw 9
S et o7 W Ui § 3 eifafiea sgemen o] & W € % CLG.
T g & Afaie fae THEn SAfw@l i foervht smeve gia™
% IIERS W ITAH R

"In case where First Information Reports have not been lodged at all and the
child is still missing, an FLR. should be lodged within a month from the date
of communication of this Order and further investigation may proceed on that

basis."
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"Any private Home, being run for the purpose of sheltering children, shall not be
entitled to receive a child, unless forwarded by the Child Welfare Committee and
unless they comply will all the provisions of the Juvenile Justice Act, including
registration."

A Hated <IEed & 3TRY & 3ads § 9+ gfaa «Ifuert gifeem
1 foh 59 S+l [EYIRT =41 AT CHILD IN NEED OF CARE AND PROTECTION
(CINCP) YTl &Il &/9fetd ! fHetdl € Td Sod SRS/ HSET sel a1 CINCP
! Rt Shelter Home ® T@H &1 SATaTTHdl % ql 39 a=a &I Mt Shelter
Home® T & qd CWC (ITa1 et |ftfa) & Tqet s1avd &qd &L 3
=d Wl Shelter Home ® Y& § t@‘ {iﬁl(:?t{cl & Tl S &1 Shelter Home,
].].Actfm‘L Tl graum (including registration)ﬁ HeRT QU hdl %I

(TSTe /AR )
TEIeyTeR Ud qfer@ wgTtriees,
FR@UE, et
FUIh 1676 /TAOSHOIT0
TETvTeh Ud qferd et Rieieh ol R, HR@Us, e
T, f&A1-06.08.2013

TR Yo HeIfRerh, /3190310 faum, sR@vs, A=t % gaed Jfte|

qferd wetfiierh, |l gaE/em™0std0 fawmAe dfed, s@vs i e
EIEK]

qfe IU-TRI-Ieeh, O &5/3T03130 fanmAe |fed, sIREve &l o
Tftra|

T gferd steftersh, T/SRRQ i gaed wd gt w1 & 39 omw
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gl gfew orefterer (¥@ wfed)/fadwg dar/smostiofavm &1 g=ed @
g X fF 38 =9 &t e ufd §dft o gurd/snodo gurt

SfoeTra ITAsY HUE S|

TETHETeR TS Yfetd HET-RieTeh
FREvE, Uil
oaaQ
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F.NO.15011/6/2009-ATC (Advisory)

GOVERNMENT OF INDIA/BHARAT SARKAR
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
NORTH BLOCK NEW DELHI/CS DIVISION
New Delhi, the 09.09.2009

OFFICE MEMORANDUM
Subject : Advisory on Preventing and Combating Human Trafficking in India
Introduction:

The Trafficking in Human Beings (THB) is a crime committed in order to target,
lead or drive a human being into an exploitative situation with the aim to make profits.
Such exploitation may take many forms, for example commercial sexual exploitation,
child labour; forced labour, bonded labour or illegal organ removal etc. The country is
witnessing cross-border as well as internal (intra-country) trafficking.

Human Trafficking and Indian Laws:

Trafficking in Human Beings (THB) is prohibited under the Constitution of India
under Article 23 (1). Following specific legislations deal with Trafficking in Human
Beings (THB)

. Laws relating to trafficking in women and children being administered by the
MWCD (wcd.nic.in)

i. Immoral Traffic (Prevention) Act, 1956,
ii. Prohibition of Child Marriage Act (PCMA), 2006.

. The “Bonded Labour System (Abolition) Act, 1976”, being administered by
Ministry of Labour and Employment (labour.nic.in), provides for abolition of
the system of bonded labour and the rehabilitation of released labourers. Child
Labour (Prohibition and Regulation) Act, 1986 is also being administered by
Ministry of Labour.

. Further, commercial dealing in human organs is a punishable offence under the
Transplantation of Human Organs act, 1994, being administered by Ministry of
Health and family Welfare (mohfw.nic.in). The appropriate authorities appointed
under the Act are responsible and empowered to check the illegal activities of
human organs traffickers.

. Specific Sections in the IPC, e.g., Sections 372 and 373 dealing with selling and
buying of girls for the purposes of prostitution.

‘Public Order’ and ‘Police” as per the 7th Schedule of the Constitution of India,
are State subjects and, as such, detection, registration, investigation and prevention
of crime is primarily the responsibility of the State Governments. However, Central
Government supplements the efforts of the State Governments by providing policy
guidelines, financial assistance for modernization of the State Police Forces in terms
of weaponry, communication, equipment, mobility, training and other infrastructure
under the Scheme of Modernization of State Police Forces.
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Aworking Group comprising of Directors General of Police of some of the affected
States was constituted in 2004 by MHA to study the issues relating to cross border
trafficking. The recommendations of this group were sent to the State Governments
and they were advised to evolve a comprehensive strategy for effectively dealing with
the problem of trafficking. Also an “Integrated National Plan of Action to Prevent
and Combat Trafficking in Human Beings Specially Women and Children” (nhrc.
nic.in/planofaction.doc), which has been worked out through a consultation process of
all related Ministries and other stakeholders, has been adopted by Government of India
in the Ministry of Women and Child Development. This plan deals with all aspects of
prevention, rescue, registration of cases, investigations, prosecution, conviction, cross
border trafficking issues, rehabilitation, repatriation and reintegration of victims etc.
Based on these the recommendations of DGPs and the integrated action plan stated
above the State Governments may evolve a holistic approach towards combating
Trafficking in Human Beings (THB), encompassing all aspects of prevention, rescue and
rehabilitation. Convergence should be adopted between various state departments and
stakeholders for effective of handling of crime of Trafficking in Human Beings (THB).

Following key points of advice have been worked out in collaboration with the
related Ministries of Women and Child Development, Labour and Employment, and
Health and family Welfare where the assistance/ action by the State Government/ Police
would be required for the effective implementation/ enforcement of laws relating to
Trafficking in Human Beings (THB):

1. Constitution of the State Advisory Committee for Preventing and Combating
Trafficking of Women and Children for Commercial Sexual Exploitation.

According to the Supreme Court order dated 2/05/09 (Vishal Jeet Vs Union of
India), every State Government should set-up a State Advisory Committee for
Preventing and Combating Trafficking of Women and Children for Commercial
Sexual Exploitation. Ministry of Women & Child Development (MWCD) has
already issued an advisory in this regard to all the State Governments. .

2. Implementation of Immoral Traffic (Prevention) Act (ITPA), 1956.

2.1. Since ITPA is the main Act that can be used to book trafficking for
commercial sexual exploitation,itsimplementationis essential for counter-
trafficking. Under Section 23, the State Government may, by notification
in the Official Gazette, make rules for carrying out the purposes of the
Act. Such rules may be formulated, notified and intimated to MWCD with
a copy to MHA.

2.2.  Under Section 13, the State Government may appoint ‘Special Police
Officers (SPOs)’ and the ‘Non-official advisory bodies’ to advise the SPOs
for dealing with offences under the Act.

2.3.  Under Section 21, the State Governments may set-up ‘Protective homes’
and ‘Corrective institutions’ for ensuring proper implementation of the
provisions of the Act. The information regarding these homes may
be circulated to all Police Stations and officers dealing with the
trafficking cases.
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2.4. Under Section 22-A, the State Government may, by notification in the
Official Gazette, and after consultation with the High Court, establish
one or more Courts for providing speedy trial of the offences under the
Act.

2.5. It is generally noticed that sections 8 and 20 of ITPA, which focuses on
the victims, are more often invoked as a result of which the victim is re-
victimized and the exploiters are not punished. It is, therefore, advised
that sections 3, 6 and 7 which pertains to pimps, brothel owners, clients
who are actual perpetrators of the crimes need to be invoked rather than
sections 8 and 20. Law enforcement agencies need to adopt a victim
centric approach in the investigations.

Implementation of Juvenile Justice Act (JJ Act), 2000: Juvenile Justice Act
provides comprehensive mechanism for care and protection of children including
rehabilitation and social integration of children. Therefore, its implementation
is essential to address trafficking of children. Following provisions of the Act are
concerned with the Home Department/ Police and require action by the State
Governments:

3.1. Under Section 62-A, the State Government shall constitute ‘Child
Protection Units’ for the State and districts to fulfill its responsibilities as
stipulated under the Act.

3.2. Under Section 63, in each police station, at least one police officer may be
designated as the ‘Juvenile or Child Welfare Officer’ to handle a juvenile or
child in coordination with the police.

3.3.  Under Section 68, the State Government may, by notification in the Official
Gazette, make rules for carrying out the purposes of the Act.

Implementation of Prohibition of Child Marriage Act (PCMA), 2006:
Prohibition of Child Marriage Act (PCMA) was enacted in 2006 repealing Child
Marriage Restraint Act, 1929. It is reported that traffickers in some pockets in
the country are exploiting evil custom of child marriage to target innocent girls
for trafficking. Therefore, it is essential to implement the Act to address this
modus operandi of traffickers.

4.1. Asper PCMA, State Governments under Section 19 (1), may, by notification
in the Official Gazette, make rules for carrying out the purposes of the Act.

4.2. Under Section 16, the State Government may appoint ‘Child Marriage
Prohibition Officers’ to fulfill the mandate as stipulated in the Act. State
Governments may intimate the MWCD about the status of appointment of
Prohibition Officers and Rules.

4.3. TheState Governmentsare to maintain MISand send quarterly information
on number of cases registered under PCMA and convictions.

4.4. On receiving a complaint about child marriage, police are required to
follow the procedure laid down in the Code of Criminal Procedure, 1973,
which include registering an FIR and carrying out investigation.
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4.5,

4.6.

The offences under PCMA are cognizable and non-bailable, hence,
immediate arrest of offenders is necessary.

Extra vigilance should be maintained during festivals such as ‘Akshya
Tritha’ to ensure that no child marriage takes place.

Capacity building of the State machinery: Implementation of the legal
provisions in relation to applicable Acts- CLPRA, BLSA, IPTA, JJA and IPC involves
not only police but many other officials dealing with the Criminal Justice
System - notably the executive magistrates, the labour officials, CWC members
and in-charges of Homes. Therefore, the State government may initiate a time
bound action plan to build the required capacity of the state investigation and
prosecution machinery in this regard. Some of the key areas identified for
capacity building are listed below.

5.1.

5.2.

5.3.

5.4.
5.5.
5.6.

5.7.

5.8.

5.9.

Identification of victims of trafficking for the purpose of commercial
sexual exploitation, child/bonded/forced labour and for illegal organ
removal.

Recognition of all applicable legal provisions of the law to a case of
trafficking (not just one Act or two) by law enforcement machinery.

Understanding of legal and administrative provisions for inter-state and
cross border investigation.

Understanding of legal provisions for closure of places of exploitation.
Understanding of legal provisions for confiscation of proceeds of crime.

Understanding of the mechanism in place for victim support and
assistance.

Integrated actions on prosecution, prevention and protection by building
linkages with other Government departments and agencies, including
NGOs.

For capacity building the Bureau of Police Research and Development
(BPR&D) (www.bprd.gov.in), atthe behest of MHA, has prepared a training
manual on Human Trafficking Handbook for Investigators and this
has been circulated to the States for use in the police Training Institutes.
All the training materials have also been uploaded on BPR&D website.
BPR&D has already translated the training material in Hindi, Telugu and
Marathi languages. 12 Resource Books on “Training and Investigation on
Anti-Human Trafficking” prepared as a result of pilot project between
MHA and UNODC (www.unodc.org/india/ind_s16.html) have also been
uploaded on BPR&D website. These resource materials should be used
by State Governments for the capacity building of all agencies involved in
prevention of human trafficking.

Also MWCD, in collaboration with National institute of Public Co-
operation and Child Development (NIPCCD) and UNICEF, has developed
manuals for training of stakeholders such as ‘Judicial Handbook on
Combating Trafficking of Women and Children for Commercial Sexual
Exploitation’, ‘Manual for Medical Officers for dealing with Child Victims
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5.10.

5.11.

of Trafficking and Commercial Sexual Exploitation’, counseling services
for Child survivors of trafficking’, Counseling services for Child survivors
of trafficking’, Social workers.

States may organize training/workshops/awareness campaign to
sensitize their SHOs/Dy. SP/ACP and other law enforcement agencies
towards the crime, safety and security of women and children.

The Compendium of Best Practices in handling cases of human
trafficking (www.unodc.org/india/ind_s16.html) has already been
circulated to all the State Governments and UT Administrations for
information and appropriate use.

Prevention of Trafficking:

6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

6.8.

It has been noticed that people, especially women and children are
vulnerable to trafficking during ‘distress migration’ and from ‘disaster
prone areas’- such as during floods, earthquakes, crop failures, riots,
terroristactivities etc. Therefore, itisimportant to establish extra vigilance
in this regard around transit points and at borders- inter-district/inter-
state and international.

Police should work closely with immigration authorities, Border Security
Force (BSF), Railways and other transport authorities, provincial/
territorial and municipal agencies, with Social Services, child welfare
authorities and with any NGOs involved in service delivery for spotting
and rescuing the victims.

Effective patrolling and vigil at locations prone to trafficking such as
highways, dhabas, railway stations and bus stations for suspicious
movement of traffickers and victims and monitoring, through involvement
of village community, the suspicious/ unnecessary movements of
strangers in the villages.

Pro-active policing through information exchange with representatives
from the local Government, community, NGOs with a view to raise
awareness and garner active support of the community.

Periodical checks on transporters to prevent physical transportation of
the trafficked persons.

Prevention at the demand area by understanding/ addressing new forms
of demand. For example, placement agencies providing domestic child
labourers.

Facilitating inter-State collaboration by sharing data on missing children/
kidnappings and suspected offenders. Development of victim and offender
profiles on an inter-agency basis.

Sensitization programmes/workshops for police officers/railway police
force and prosecutors on various legislations mentioned above in relation
to trafficking. State nodal officers may hold periodical meetings to
review and monitor the efforts taken to prevent and combat the crime of
trafficking.
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7.

6.9.

In case of child trafficking, following provisions also need to be kept in
view:-

6.9.1. Identification of children at risk, (e.g. following raids on off-
street sites, responding to referrals from other agencies, NGO or
members of the public, following up reports of missing children).

6.9.2. Reportinstances of children in need of protection to relevant child
protection agencies. For this purpose the Police Stations could be
sensitized.

6.9.3. The development of victim profiling with other agencies.

6.9.4. Undertaking joint interviews with social workers of children
identified as victims or potential victims to assess risk and assist
in the development of protection plans.

6.9.5. Carry out checks on sponsors and people who claim to be the
relatives of children identified as being at risk of trafficking.

6.9.6. Participating in local child protection networks with related
organizations (immigration, social services, NGOs, health,
education) to develop joint approaches to the issue at local level
and contribute to wider forums as appropriate.

6.9.7. If children disappear, initiate missing person’s procedures,
investigate circumstances and circulate information/ undertake
investigations, linking with other agencies as required.

6.9.8. Ministry of Labour & Employment has developed a detailed
protocol for prevention, rescue, repatriation, rehabilitation and
reintegration of migrant and trafficked child labour. The protocol
has been issued to all State Governments for implementation.

Investigation & Prosecution:

7.1.

7.2,

7.3.

Standard operating procedures for Investigation have been developed
under the pilot project between MHA and UNODC as mention in para 5.8
above, which can be used for effective investigation in trafficking related
crimes.

Oneoftheeffectivemeansofsecuringbetterconvictionratesofperpetrators
of crime of trafficking is to base the case on documentary, forensic and
material evidence. At present, most of the time, the victim is being used as
a witness and more often than not, he/she can easily be intimidated. State
Governments are advised to encourage the law enforcement agencies to
build full proof investigation against the traffickers, so that, convictions
can be guaranteed.

Use of fast track courts and video conferencing to the extent possible.

Rescue and Rehabilitation

8.1.

Police should work with other agencies and stakeholders to ensure that
those who are rescued or who choose to return are not re-trafficked; this
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10.

11.

12.

should include a risk assessment of the danger to returning victims (child
care authorities would prepare risk assessment for children).

8.2. Identifying support services and referring victims/ potential victims to
specialist NGO’s and safe accommodation, where these are available.
The Ministry of Women and Child Development runs short stay homes
Swadhar shelter homes for women in difficult circumstances (wcd.nic.
in/Comscheme.doc). These cater to trafficked women/girls rescued or
runaway from brothels or victims of sexual crimes who are disowned
by family or who do not want to go back to respective family for various
reasons. The schemes provide for shelter, food, clothing for women and
children below the age of 18 years, counseling, clinical, medical, legal and
other support, training and economic rehabilitation and helpline facilities.

8.3. Anewscheme-UJJAWALA (wcd.nic.in/Comscheme.doc)-acomprehensive
scheme for prevention of trafficking, rescue, rehabilitation, reintegration
and repatriation of the victims of commercial sexual exploitation has been
launched on 04.12.2007 by the Ministry of women and Child Development
which should be effectively used by the State Governments.

MHA has already established an Anti Trafficking Cell (ATC) under the Director
(SR) which deals with the following major subject matters:

9.1. Allmatters pertaining to the criminal aspect of trafficking in human beings
especially of women and children, which is the fastest growing organised
crime and an area of concern.

9.2. To act as the Nodal cell for dealing with the criminal aspect of Human
Trafficking in India, hold regular meetings of all States and UTs,
communicating various decisions and follow up on action taken by the
State Governments.

9.3. To interface with other Ministries like MWCD, MSJE, MEA, MOIA, MOLE,
MOL, MOT and NCRB regarding the criminal aspect of human trafficking.

9.4. All matters relating to the UNODC, UNIFEM, their meetings, conferences,
conventions, reports etc. in the context of the criminal aspect of Human
Trafficking.

The Anti Trafficking Nodal Cell of MHA has developed an MIS proforma for the
monitoring of the action taken by various State Governments regarding the
criminal aspect of human trafficking as well as crime against women. The State
Governments are requested to send quarterly information on 1st January, 1st
April, 1st July and 1st October of the year in the prescribed proforma.

You are requested to issue suitable directions to all concerned under intimation
to this Ministry. It is further requested that action taken in this regard may
be regularly / periodically reviewed by the State Governments and UT
administrations and a report indicating the present status sent to this Ministry
within a month.

This advisory is being issued in consultation with the Ministry of Women and
Child Development and Ministry of Labour and Employment.

247




To,

The receipt of this letter may kindly be acknowledged immediately.

Yours faithfully,

-Sd-

(Nirmaljeet Singh Kalsi)

Joint Secretary to the Government of India
Ministry of Home Affairs, North Block
New Delhi - 110001, Tel. No. 23092630

The Chief Secretaries &

The Principal Secretary / Secretary (Home)

All State Governments and Union Territory Administrations - for
information and necessary action.

Copy for information and necessary action to:

I.

il

iil.

iv.

Vi.

vii.

viil.

ix.

Xi.

Xil.

xiil.

Xiv.

XV.

The DGs / IGs (In-charge of Prisons)/ - All State Governments / UTs for
information and necessary action.

Ministry of Women and Child Development (Mrs. Manjula Krishnan, Advisor
& Joint Secretary, MWCD, Ms. P. Bolena, Joint Secretary) Shastri Bhawan, New
Delhi.

Ministry of Labour (Shri S.K. Dev Verman, Jt. Secy.), Shram Shakti Bhavan, New
Delhi.

Ministry of Social Justice and Empowerment (Sh. D.V.S. Ranga, Joint Secretary),
Shastri Bhawan, New Delhi.

Ministry of Overseas Indian Affairs (Shri G. Gurucharan, Jt. Secy.), New Delhi.

Ministry of External Affairs, (Joint Secretary SAARC and Joint Secretary UNES)
South Block, New Delhi.

Chairperson, National Commission for Women, 4, Deen Dayal Upadhyaya Marg,
New Delhi-110 002.

Chairperson, National Commission for Protection of Child Rights, 5th Floor,
Chandralok Building, Janpath, New Delhi-110 001.

Chairperson, National Human Rights Commission, Copernicus Marg, New Delhi.
Director General, NCRB, RK Puram, New Delhi.

Director General, BPR&D, New Delhi.

Director General Border Security Force, New Delhi

Director, CBI, New Delhi.

JS (UT)/ ]S (NE) /JS (K), MHA, North Block, New Delhi.

Under Secretary (Parliament), MHA, North Block, New Delhi.

-Sd- (Nirmaljeet Singh Kalsi)
Joint Secretary to the Govt. of India

aaa
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F.NO.15011/60/2011

GOVERNMENT OF INDIA/BHARAT SARKAR
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
NORTH BLOCK NEW DELHI/CS DIVISION
New Delhi, the 31st January 2012

OFFICE MEMORANDUM

Subject: Advisory on missing children-measures needed to prevent trafficking
and trace the children-regarding.

1.

The issue of missing and untraced children, based on police records, is a matter of
deep concern to the Government of India. It requires a concerted and systematic
attention of Central and State Governments. As missing children are exposed to
high risk situations, they are vulnerable and fall prey to crimes of exploitation,
abuse, including human trafficking. It is, therefore, necessary that effective steps
be taken for effective investigation of cases relating to missing children and
tracing of these children. This advisory is in continuation of the advisories dated
09.09.2009, 14.7.2010 02.12.2011 and 4.1.2012 issued by this Ministry to all the
States / UTs on similar/related issues of crimes against children.

A missing child is defined as a person below 18 years of age whose whereabouts
are not known to the parents, legal guardians or any other person who may be
legally entrusted with the custody of knowing the whereabouts/well being of
the child whatever may be the circumstances/causes of disappearance. The
child will be considered missing and in need of care and protection, until located
and/or his/her safety/well being is established.

The legal provisions as existing in the Juvenile Justice (Care and Protection of
Children) Act, 2000 and other laws, several rulings of the Hon'ble Supreme
Court of India and High Courts and the recommendations of NHRC, inter alia,
emphasize the immediacy of prompt action by law enforcement agencies
following disappearance of the child, especially minor girls to maximize chances
of tracing/recovery.

The guidelines of NHRC which has already been communicated to the States/UTs
with respect to missing children should be implemented and their monitoring
ensured (refer website www.nhrc.nic.in/ Reports/misc/MCR Report.doc).

The Hon'ble Supreme Court of India has issued guidelines in respect of missing
childrenon14/11/2002 (WP (Cri) No.610 0f 1996) in Horilal Vs Commissioner of
Police, Delhi and Sampurna Behura vs. Union of India & Ors dated 12/10/11(WP
(Civil) No.473 of 2005). These instructions should also be complied with and
monitoring ensured.

An officer not below the rank of a DIG should be declared Nodal Officer for every
state/UT for handling the cases of missing children.

Supervision of investigation of such cases by senior police officers of the level of
Dy.SP/AddLSP may be ensured.
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10.

11.

12.

13.

14.

15.

16.

17.

When, any heinous crime or organized crime on missing children, such as, victims
of rape, sexual abuse, child pornography, organ trade etc, is reported, and then
the investigation of such cases should be taken over by the CID of the States/UTs
to expedite the investigation and to ensure prosecution of the offenders.

State Crime branch should maintain close links with District Missing Children
Unit (DMCU) and ensure that uploading of data and matching of missing children
with UIDBs/Children found is carried out effectively.

The Missing Persons Squad (MPS) will match the information regarding missing
children with the data available with the MPS and if matched it should be
communicated to the concerned police station. A monthly report should be sent
to DMCU.

When the missing person is traced through search or rescue from places of
exploitation, the police control room, District Missing Persons Unit (DMPU) and
Missing Persons Squad (MPS) should be informed immediately for updating the
record and for discontinuing the search.

Whether these missing children land up in Begging Rings, Prostitution,
Pedophilic Net and Organ Trade or end up getting exported for Camel Jockeying
etc., it is always an Organised Crime. Profile of all traffickers who facilitate such
trafficking should be maintained at PS level in Gang Registers.

The State CID should use data mining to analyse patterns, gather intelligence
and to build profiles which have inter state ramifications, ascertain angles of
trafficking, organized crime, number age/sex profile and maintain liaison with
other central agencies dealing with the matter.

All police officers and men, especially the team of officers handling investigation
into these cases need to be trained and sensitized on an ongoing basis to the
issues concerned. The issues of missing children, human trafficking along
with JJ] Act may be made part of syllabus in the state police training colleges to
sensitize the police force. The training should focus on imparting knowledge of
the substantial and procedural laws, court rulings, administrative procedures,
skills in child-friendly investigations, including interviewing, interrogation,
scientific data collection, presentation in the court of law, networking with the
prosecutors, facilitating victims/witness protection programmes etc.

As there is considerable overlap in the problems of missing children and
trafficked children, AHTUs should play an active role.

The Superintendent of Police in the districts and Commissioners of Police in
the metropolitan areas should review each case of missing children/persons
during their monthly crime review meetings to find out the actual number of
missing children, number of children traced/untraced, children, the reasons
for child disappearance/missing and its links to human trafficking and to take
stringent action against the perpetrators of the crime. They should also take
strong measures for successful prosecution of the offenders in the court of law.

In cases where children and women have been smuggled illegally out of
the country, the investigation agencies should utilize Interpol channels to
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18.

19.

20.

21.

22.

23.

24,

communicate with member countries and if need be, have appropriate Interpol
Notices issued through CBI/Interpol wing, in order to trace the victims.

An exercise to check all the unclaimed and unidentified children who are
kept under safe custody in various shelter homes of the government/non-
governmental agencies may be undertaken and details may be matched with
the available missing children data base in the country as most of the children
lodged in these shelter homes are indeed missing children. Missing Persons
Bureau in the state should have a centralized data on children lodged in these
shelter homes run by the government/nongovernmental agencies in the state
with mechanism to update the data on regular basis. This data along with the
photographs of the children should be digitized and regularly sent to NCRB
and NCRB will upload this data in their website www.ncrb.gov.in for pan-India
search by other state police/stake holders.

A number of children reportedly die after disappearance/missing and their dead
bodiesremainunidentified. States/UTs should also consider makingitmandatory
for the investigating officers and provide the necessary infrastructure to have
the DNA profiling of all such unidentified dead bodies for future comparison
and identification. DNA profile of the nearest blood relative through informed
consent should be done if child is not found for 3 months. Both the DNA data
base may be maintained at the state MPS for future comparison and matching.

Similarly,in orderto curtail offences of child sexabuse, in all cases of pornography,
cyber crimes etc. under investigation, efforts should be made to correlate the
pictures of the child with the details of missing children and vice-versa.

The data available in each missing children file should be uploaded to the
computer maintained at the police station for this purpose. It will be the
responsibility of each 1.O. to ensure that efforts made towards tracing the
missing children is also uploaded on the computer, which would be linked to
national database and via CCTNS, eventually. CCTNS should update it promptly
on the proposed ‘Khoya Bachpan’ website.

The SHO/Inspector of the police station will ensure that the computerized
record of missing children is maintained up-to-date and the same is sent to
DCRB and from there to SCRB. The State and District/City police Control Room/
local Police net, ZIP NET, www.trackthemissingchild.gov.in should be updated
immediately. It would be useful to access data on missing children through other
websites maintained by www.childlineindia.org.in and www.stoptrafficking.in
to mention a few.

NCRB is mandated to function as a national repository of crime and criminal
related data in the country and the States /UTs should evolve a mechanism to
share the data on missing children and human trafficking cases to NCRB in the
prescribed proforma of NCRB on monthly basis for analysis and study to find the
emerging trends in these sensitive issues.

NCRB should device methods of uploading the data on a real-time basis not only
of missing persons but also with respect to traced and un-traced persons as
well as linking the database with those of rescued persons from different places
including children rescued from exploitative or forced labour.
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25.

26.

27.

28.

29.

30.

31.

32.

The universal number 1098 for reporting of missing children 24x7 is being run
in some States / UTs, but there is no uniformity. It needs to be made effective
and operational if not done earlier. There should be at least one dedicated police
personnel at this helpline on 24x7 basis with proper monitoring mechanism. In
the meantime BPR&D would explore further possibilities of integrating 1098
with 100 to make it toll free.

Responsible and competent NGOs be earmarked as Nodal NGOs in States for
assisting the law enforcement agencies in this regard. The NGOs who have
done work in this field with commitment be supported by the law enforcement
agencies and synergy be established so that they could work in tandem.

When training the police, they must be oriented to undertake all preventive steps
including steps to identify children in distress, watch of suspicious persons,
special attention at transit points viz. border areas, ICPs, railway stations, bus
stations, airports, ports etc., identify vulnerable population/places and take
steps to address the vulnerability on time.

BSF/ITBP/SSB personnel in outposts on borders should be trained to look-out
for trafficked children on the borders. They should be sensitized to question and
detect unaccompanied minors/children or accompanying adults with suspicious
behaviour during pursuant checking of vehicles/public transport.

The law enforcement agencies may involve representatives of Panchayati
Raj Institutions and the community at large, such as, Village Watch & ward/
Municipal = Committees/Neighbourhood  Committees/Resident = Welfare
Associations etc.. This will enable the community to get fully involved along with
the administration/police in identification, tracing & recovery of missing and
trafficked children and arrest of accused persons.

Community awareness programmes on the issue of missing children and its
links with human trafficking may be undertaken by the District administration.
Periodic interface with Public and Safety Awareness Campaign should be
conducted in schools and vulnerable areas, jointly by the district administration.
Schools must be encouraged to issue Identity cards to children.

The activities of various departments and agencies in the States /UTs need to
be integrated through a nodal agency. These includes Home Department, Police
Department, Social Welfare Department, Women and Child Welfare Department,
Juvenile Justice Department, Child Welfare Committees, Labour Department,
Health Department, Tourism Department as well as other agencies like State
Human Rights Commission, State Women’s Commission, State Commission
for Child Rights, Railways, RPF, BSE SSB, ITBP etc. State governments may
institutionalize a coordinating mechanism among all these agencies through an
SOP clearly mandating the roles and responsibilities of each of these agencies.

In places, where vulnerable groups of children are found in large numbers, a
mechanism should be evolved in partnership with NGOs and social workers,
where by apart from rendering counseling to them, awareness-raising activities
are also carried out.
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33.  The protocols and SOPs developed by UNODC in the Joint Project of MHA-
UNODC, during 2006-2008, including protocol on interstate transfer of rescued
victims may be effectively utilized (refer www. unodc.org/india).

34.  The States/UTs may bring out an SOP for guidance of all concerned.
The receipt of this letter may kindly be acknowledged immediately.

Sd/-
(B. Bhamathi)
Additional Secretary
to Govt. of India,
Ministry of Home Affairs,
North Block, New Delhi - 110001
Tel. No. 23092514

To,

The Chief Secretaries & The Principal Secretary/Secretary (Home)
All State Governments and Union Territories

Copy also for information and necessary action to:

i. The DGs of all State Governments/UTs.

ii. National Commission for Protection of Child Rights
iil. Director General BPR&D

iv. Director NCRB

V. Director CBI
Vi. Director General BSF
vii. Director General ITBP

viii.  Director General SSB

ix. Ministry of Women and Child Development
X. Ministry of Labour

Xi. Ministry of Social Justice and Empowerment

Sd/-

(B. Bhamathi)
Additional Secretary
to Govt. of India,
Ministry of Home Affairs,
North Block,

New Delhi - 110001
Tel. No. 23092514

aad
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MOST IMMEDIATE

No. 14051/14/2011-FEVI

Government of India
Ministry of Home Affairs
(Foreigners Division)

Dated 1st May, 2012

OFFICE MEMORANDUM

Sub: Advisory on preventing and combating human trafficking in India - dealing
with foreign nationals.

2.

The undersigned is directed to refer to this Ministry’s Office Memorandum No.
15011/6/2009-ATC (Advisory) dated 09.09.2009 on the above mentioned subject
(copy enclosed). It has come to the notice of this Ministry that foreign nationals are
associated in some instances of human trafficking among women and children.

Further to the detailed procedure outlined in the above mentioned Office
Memorandum, it has been decided with the approval of the competent authority
that in cases of foreign nationals who are apprehended in connection with
human trafficking, the State Governments / UT Administrations may follow the
following procedure : -

()

(ii)

(iii)

(iv)

Immediately after a foreign national is apprehended on charges of human
trafficking, a detailed interrogation/investigation should be carried out to
ascertain whether the person concerned is a victim or a trafficker.

The victims and the persons actually involved in human trafficking should
be treated differently by the police authorities. This is in line with the
SAARC Convention which advocates a victim-centric approach.

Missions/Posts in India may be informed of the arrest/detention of the
foreign national by the concerned state or other authorities through
CPV division in the Ministry of External Affairs(MEA) or the concerned
territorial Division in MEA.

It is seen that in general, the foreign victims of human trafficking are
found without valid passport or visa. If, after investigation, the woman
or child is found to be a victim, she should not be prosecuted under the
Foreigners Act. If the investigation reveals that she did not come to India
or did not indulge in crime out of her own free will, the State Government
/ UT Administration may not file a charge sheet against the victim. If the
chargesheet has already been filed under the Foreigners Act and other
relevant laws of the land, steps may be taken to withdraw the case from
prosecution so far as the victim is concerned. Immediate action may be
taken to furnish the details of such victims to the Ministry of External
Affairs (Consular Division), Patiala House, New Delhi so as to ensure that
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the person concerned is repatriated to the country of her origin through
diplomatic channels.

(v)  During the interim period, pending repatriation, the victim may be
taken care of in an appropriate children’s home, or “Ujjawala” home or
appropriate shelter home either of the State Government concerned or of
any NGO aided by the Government of India / State Government.

(vi)  If the investigation reveals that the person is actually a trafficker, he/she
may be charge-sheeted under the Immoral Trafficking Prevention Act
and the Foreigners Act and due process of law should be followed in such
cases.

(vii) In order to ensure better conviction rates of perpetrators of the crime
of trafficking, prosecution should be based on documentary, forensic and
material evidence. State Governments are advised to encourage the law
enforcement agencies to investigate the cases in a manner that they are
able to build fool proof cases against the traffickers, so that convictions
can be guaranteed. Use of fasttrack courts and video conferencing to
the extent possible also need to be ensured. Please refer to para 7 of the
enclosed Advisory dated 9.9.2009.

All other instructions contained in this Ministry’s Advisory dated 09.09.2009
including reporting to the Anti Human Trafficking Nodal Cell in MHA will be
applicable in the case of foreign nationals associated with human trafficking,
whether they are women or children(children means both boys and girls upto
18 years of age).

You are requested to issue suitable directions to all concerned under intimation
to this Ministry.

The receipt of this Office Memorandum may kindly be acknowledged.

(G.V.V. Sarma)
Joint Secretary to the Govt. of India

The Chief Secretaries/Principal Secretaries/ Secretary (Home) of all State Governments
and Union Territory Administrations.

Copy for information and necessary action to:-

(i)

(ii)
(iii)
(iv)

(v)
(vi)

The DGs / IGs (In-charge of Prisons) /- All State Governments/UTs

Sri Sandeep Goel, Joint Commissioner(Crime), 3rd Floor, Police Station Kamla
Market, Delhi.

Ministry of Women and Child Development(Smt. Aditi Ray, Senior Economic
Advisor), Shastri Bhavan, New Delhi.

Secretary, Ministry of Labour, Shram Shakti Bhavan, New Delhi
Secretary, Ministry of Social Justice & Empowerment, Shastri Bhavan, New Delhi.

Secretary, Ministry of Overseas Indian Affairs, Akbar Bhavan, New Delhi.

(vii) Ministry of External Affairs:
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(viii)

(ix)

(x)
(xi)
(xii)
(xiii)
(xiv)

(xv)

(a) Addl. Secretary(PV) (b) JS(Consular) (c) JS(BSM)

Chairperson, National Commission for Women, 4, Deen Dayal Upadhyaya Marg,
New Delhi.

Chairperson, National Commission for Protection of Child Rights, 5th Floor,
Chandralok Building, Janpath, New Delhi.

Chairperson, National Human Rights Commission, Copernicus Marg, New Delhi.
Director General, NCRB, R.K.Puram, New Delhi.

Director General, BPR&D, New Delhi.

Director General, Border Security Force, New Delhi.

Director, CBI, New Delhi..

AS(CS) /JS(CS) /JS(UT) / JS(NE) / JS(K), MHA, North Block, New Delhi.

(G.V.V. Sarma)
Joint Secretary to the Govt. of India

aaa

“(//%L’II( you are treated as less than 1'/14/)0/(/(1/1/, youw are stell a focernar. When
youw are treated as less than w()/‘//gy, youw are stell a fuman. (///%e/z( youw are
treated less than gour title, you are still a human. Bt when you are lreated

less than the vepy thing, youw are born to be, you perish.”

- DUlndre Lamplein
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GOVERNMENT OF INDIA/BHARAT SARKAR
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA
CENTRE STATE DIVISION
New Delhi, 12% August 2013

SUBJECT : Standard Operating Procedure to handle Trafficking of Children for
Child labour - measures to be taken for rescue of trafficked child labourers' and
action against the traffickers/employers

1.

The trafficking of children for economic exploitation, bonded labour, forced
labour, physical/sexual abuse and misuse is a heinous crime. The trafficking of
children are vulnerable and need care and protection. After they are rescued
they also need to be rehabilitated. It is, therefore, necessary that effective steps
be taken for investigating of cases relating to trafficking of children for child
labour and/or forced labour.

Please refer to our MHA Advisory on trafficking and combating human
trafficking in India FNo0.15011/6/2009-ATC(Advisory) dated 9th September,
20009 to all States and UTs.

The following paragraphs supplements the previous advisory :-

i)

ii)

iii)

vi)

The Article 23 of the Indian Constitution prohibits trafficking in human
beings and forced labour and other forms of forced labour.

As per Section 2 (K) of the Juvenile Justice (Care and Protection of
Children) Act, 2000(hereinafter referred to as J] Act) juvenile or child
means a person who has not completed 18 years of age. Section 2 (D) of
the J] Act defines "a child in need of care and protection” in detail.

The trafficked child could suffer from any or all the handicaps stated in
Section 2 (D) of the J] Actandis clearly in need of care and protection.
Sections 23, 24, 25, 26 of the ]J] Act which deals with various forms of
exploitation of the child are declared to be a cognizable offence under the
J] Act.

The Criminal Law Amendment Act, 2013 has amended the Indian Penal
Code on the specific offence of trafficking. Section 370 defines trafficking
in detail. Itis to be noted that the consent of victim is immaterial
in determination of the offence of trafficking and the offence as already
stated are cognizable.

The Supreme Court in PUDR Vs Supreme Court in 1982 3SCC235 has
elaborated on the issue of forced labour. Therefore, service without
wages or with paltry wages; denial of choice of alternative avocations,
denial of right of movement are all to be considered as forced labour. The
trafficked children from the any one of these conditions are not only to
be retrieved but the offender has to be charged as having-committed a
cognizable offence.

The trafficked children are often those children who have gone
mlssmg. Wherever there are more than one case relating to trafficked
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children or forced labour,Section 155 (4) of CrPC makes it very clear that
the case shall be deemed to be cognizable notwithstanding that the other
offences charged are non-cognizable.

As regards missing children, the Supreme Court in the case of Bachpan Bachao
Andolan Vs. Union of India and Others dated 10.05.2013, defined missing child
in detail. It also stated that the child missing shall be treated within the
meaning of J]] Act in need of care and protection as per the J] Act. The Supreme
Court has also stated that all cases of missing child will be prima facie treated
as cognizable act (until proved otherwise) and a FIR filed accordingly. The
registration of FIR should be stressed not only with reference to J] Act but all
Acts wherever children are the victims. Trafficked child upon recovery should
be counseled by a social worker and proper investigation launched against the
offenders/traffickers.

The AHTU shall take all necessary steps to investigate all the cases relating to
trafficked persons with special emphasis on investigating crimes relating
to trafficked children and women and treat the same as being part of organized
crime and target the economics of crime syndicates. This may be done
through cancellation of licences of establishments/factories, sealing,
attachment and confiscation of property etc. During and after the rescue of
the child, the SOP for investigating the crime relating to crime on trafficking
for forced labour;developed by UNODC-MHA may be effectively utilized. The
protocol for prevention, rescue, repatriation and rehabilitation issued by the
Ministry of Labour and Employment in 2008 may be followed.

The rescueteam should be multi-disciplinary and should comprise
representative of Police or Labour, SDM or his representative, NGO /complainant,
lady police/volunteer, and member of child welfare committee. Under
no circumstance should any interaction between the child and the employer/
trafficker be allowed. The children rescued must be sent immediately to
child welfare committee and action taken under the JJ] Act 2000. The Labour
Department should be held responsible for filing of FIR and to initiate other
necessary proceedings against the offender. The repatriation of the child
should be a prime objective in the investigation to ensure that the child goes
back to safety. The police shall take all necessary precaution for the safety of
the child and/or other witnesses wherever cases of organized trafficking is
investigated. The statement of victim should be recorded under Section 164
of CrPCand charge sheet be filed soon after investigation. There should
also be an inquiry for home verification under the J] Act before repatriation
and child welfare committee in the home district shall be responsible
for the wellbeing of the child. Before the repatriation of the child, efforts
should be made by the Police to obtain as much information from the child
about his/her traffickers as possible. This information must be uploaded
to the district/state database on trafficked children and traffickers/employers.
The Labour Department should initiate proceeding for immediately recovery
of the fine 0f Rs.20,000 to be recovered from the employer under the Supreme
Court guidelines of M.C. Mehta Vs. State of Tamil Nadu 1996 (6 sec 756). After
recovery, the said amount shall go to the Rehabilitation Cum Welfare Society of
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Child Labour in the native district of the child for his/her socio-economic
and educational rehabilitation. The Department of Labour shall also initiate
proceeding for the recovery of the back wages of the child as per the Minimum
Wage Act, 1948.

The various provisions of law applicable at various stages of trafficking of
child labourers' are in the table attached as Annexure-A.

The aforementioned measures are only indicative and the States/UTs may
consider any additional measures for dealing with the crime of human
trafficking and child labour. This Ministry may also be kept apprised of any
special measures/mechanisms introduced in their respective jurisdictions
so that the same could be circulated to other State Governments and
UT Administrations for consideration/adoption. States/UTs may consider
translating this SOP into regional languages for dissemination.

The receipt of the SOP may be acknowledged.
Sd/-
(S.Suresh KUMAR)
Joint Secretary to Govt. of India,

Ministry of Home Affairs,
Tel. No. 23438100

The Chief Secretaries &
The Principal Secretary/Secretary (Home)
All State Governments and Union Territories

Copy also for information and necessary action to:

i.
ii.
iii.
iv.
V.
Vi.

vil.

Viil.

x.

Xi.

Xii.

Xiil.

The DGs of all State Governments/UTs.
National Commission for Protection of Child Rights
Director General BPR&D

Director NCRB

Director CBI

Director,18

Director General BSF

Director GeneraliTBP

Director General SSB

Ministry of Women and Child Development
Ministry of Labour

Ministry of Social Justice and Empowerment
Nodal officers Human Trafficking

(S. Suresh KUMAR) Joint Secretary to Govt. of India
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ANNEXURE A
LEGAL PROVISIONS IN CHILD LABOUR TRAFFICKING

SL. Situation Offence
of the Statute . . Section [Classification| Punishment
No. . (Provision)
child
1. | Children |Indian a) Cheating [ Section Bailable Up to 1 year
are lied Penal Code 417 and [and non or fine
to and (IPC) 1860 related cognizable
enticed b)
to be Abduction :
brought i) Abduction | Section Non Upto7
for work for wrongful [ 365, bailable and |years and
confine- 367 and | cognizable fine
ment related
ii) Section Non Upto 10
Abduction |367 bailable and |years or fine
for slaver cognizable
c) Section Cognizable Upto 7 years
Kidnapping | 363 and Bailable [and fine
through (Non-
enticement Bailable in
Delhi
J] Act 2000 | Procure- Section Cognizable Upto 3 years
ment of 26 and Bailable |and fine
a child (Non-
hazardous Bailable in
employ- Delhi)
ment
2. | By paying [a) Indian Buying of a | Section Bailable Upto 7 years
some Penal Code, | personasa |370 and non- and fine
money 1860 slave Cognizable
to the b) The Punishment | Section | Bailable Upto 3 years
parents Bonded for advance |17 and non- and fine
considera- | Labour ment for Cognizable
tionoras |System bonded
advance (Abolition) [labour
Act, 1976
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Giving a) Indian Selling Section Non Upto 10
away the |Penal Code |a minor 372 Bailable and |years and
procured |1860 for the Cognizable fine
(Traffic- purposes of
ked child) Prostitution
to the
employer
for
monetary
considera
tion
for the
purpose
of employ-
ment.
Employ- |a) Child Employing | Section Non- Upto 1 year.
ing the Labour the childin |3/14 Cognizable Repeat
child (Prohibi- prohibited and Bailable [ offence upto
tion and occupations 2 years and
Regulation |and fine upto
Act, 1986 | processes 20,000 (Min.
10,000
and max.
20,000 as
per Supreme
Court
Guidelines.
b) JJ Act, Procuring | Section Cognizable Upto 3 years
2000 child/ 26 and Bailable |and fine
juvenile for (Non-
hazardous Bailable in
employ- Delhi)
ment
a) Not Indian Wrognful Section Cognizable Upto 10
allowing | Penal Code, | confine- 368 and non years and
the child | 1860 ment of a Bailable fine
to move kidnapped
freely, or abducted
return person/
home as child
per his/
her will
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b) Not a) The Enforcing Section Bailable and | Upto 3 years
paying Bonded forced or 16 Cognizable and fine
wages for | Labour bonded
paying System labour
less (Abolition)
than the Act, 1860
minimum (1) [ndian Section |Bailable and |Upto 10
wage Penal Code 373 cognizable years and
fine
Section Bailable and | Upto max.
374 Cognizable 1 year and
fine

In all of the above Situations it may also be noted that Section 370 of the Indian
Penal Code shall be applied in situations where an Act, Means and End (i.e., a form of
exploitation) exists as elaborated below:

Statute Section Act Means End (Exploitation)
Lndlaln 370 Recruits Using threat Ehyfu.:?l "
ena Whoever xploitation
Code for the Using force or
purpose of | Transports any other form of Sexual Exploitation
exploitation coercion
Harbours Abduction Slavery
Practicing fraud, or | Practices similar to
Transfers .
deception slavery
Abuse of power Servitude
Receives Forced Removal of
Inducement
Organs
Statute Section Act Purpose End (Exploitation)
Indian [370A
Eegal Whoever
ode .
knoyvmgly or Engaces | FOT the purpose of | Sexual
having reason 8385 | sexual exploitation | Exploitation
to believe that a
minor has been
trafficked

Qad
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For any Information, Help and Enquiry relating to Human Trafficking
Contact the concerned District Legal Services Authority

Name & Contact details of the Secretaries, DLSA

Name of Secretary

Contact No.

Email address

Bokaro
Chaibasa
Chatra
Deoghar
Dhanbad
Dumka
Garhwa
Giridih
Godda
Gumla
Hazaribag
Jamshedpur
Jamtara
Koderma
Latehar
Lohardagga
Pakur
Palamau
Ranchi
Sahibganj
Seraikella
Simdega

Khunti

Sri Ravi Shanker Upadhyay

Sri Rama Shanker Singh
Sri P.N. Upadhyay

Sri Martand Pratap Mishra

Sri Anil Kumar Pandey
Sri Radha Krishna

Sri Ajit Kumar Singh

Sri Kamal Kumar Srivastava

Sri Dhruv Chandra Mishra

Sri Rama Kant Mishra
Sri Rasikesh Kumar
Sri Rajesh Kumar

Sri S.S. Fatmi

Sri Rajeev Anand

Sri Taufiqul Hassan
Sri Ranjeet Kumar

Sri Sanjay Pratap

Sri Kaushal Kishore Jha
Sri Santosh Kumar
Sri Subhash

Sri Anuj Kumar

Sri Satyapal

Sri Surendra Sharma

9431933483
9431337797
9431920783
9431324756
9431396328
9334011551
9431347565
9431189621
9471329141
9431324759
9431154122
9431391232
9431335611
9431155220
9471533786
9431536645
9431188388
9334147910
9905334568
9431176075
9431384025
9431379546
9431904647

disabokaro@gmail.com
disachaibasa@gmail.com
dlsachatra@gmail.com
deoghardlsa@gmail.com
disa.dhanbad@gmail.com
disadumka@gmail.com
disagarhwa@gmail.com
disagiridih@gmail.com
disagodda@gmail.com
disagmI38@gmail.com
disahazaribag@gmail.com
jamshedpurdisa@gmail.com
disajamtara@gmail.com
disakodema@gmail.com
dlsalatehar@gmail.com
disalohardaga@gmail.com
pakurdisa@gmail.com
disapalamu123@gmail.com
disaranchi@gmail.com
disasahibganj@gmail.com
disaseraikellakharsawan@gmail.com
disasimdega@gmail.com

Sur353@rediffmail.com




NYAYA SADAN

JHARKHAND STATE LEGAL SERVICES AUTHORITY, (JHALSA)
Near A. G. Office, Doranda, Ranchi
Phone : 0651-2481520(0), 2482397 (Fax)
E-mail : jhalsaranchi@gmail.com, Website : www.jhalsa.org




