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[h] If the reference tot hie ADR process fails, on receipt of the

[1]

[i]

report of the ADR forum, the court shall proceed with
hearing of the suit. If there js a settlement, the court shajl
examine the settlement and make a decree in f2rms of ar,
keeping the principles of Order 23 Rule 2 of the Code in
mind.

If the settlement includes d isputes which are not the subject-
matter of the suit, the court may direct that the same will be
governed by Section 74 of the AT Act (il it s 4 conciliation
seltlement) or Section 21 of the Legal Services Authorities
Aci, 1987 {if it is a settlement by a Lok Adalat or by
mediation which is a deemed Lok Adalat), [f the settlement
15 through mediation and jt relates not only 1o disputes
which are the subject-matter of the suiL. but also other
disputes involving persons ather than the parties to the suit,
the court may adopt the principle underlying Order 23 Rule
3 of the Code. This will be NCCEsSary as many settlement
agreements deal with not only the disputes which are the
subject-matter of the suit or proceeding i which the
reference is made, but also other disputes which are not the
subject-matter of the suit.

If any term of the settlement is ex Facie illegal or
unenferceable, the court should draw the altention off
parties thereto to avoid further litigations and disputes about
execulability.

The court should also bear in mind the following consequential aspects,

while giving effect to Section 89 of the Code- :

(1)

(it}

If the reference is to arbitration or conciliation, the Court has to record that
the reference is by mutual consent, MNothing further need be stated in the

order-sheer,

If the reference is to any uther ADR process, the court should briefly record
that having regard to the nature of dispute, the case deserves to be referred
to Lok Adalat, or mediation or judicial settlement, as the case may be. There
15 no need for an elaborate order for making the reference.

al




(in)  The requirement in Section 80¢ I} that the court should formulate or refor-
rulate the tzrms of settlement would anl ¥ mean that the court has to brief] y
refer to the nature of dispute and decide upon the appropriate ADR pro
GRS,

L

(v} If the judge in charge of the case assists the parties and if settlement nego-
Bations fail, he should not deal with the adjudication of the matter. 1o avoid
apprehensions of bias and prejudice. Itis therefore advisable o réfe Cases
propased for judicial settlement ta another Jud o

{v) If the court refers the matter to an ADR process (other than arbitration), it
should keep teack of the matter by fixing a hearing date for the ADE repan
Tne period allotted for the ADR process can normally vary from a week (o
bwo manths (which may be extended in exceptional cases, depending u pon
the availability of the alternative forum, the nature of case, cte.) Under no
circumstances the court should allow the Al IR process to become a ol in
the hands of an unsey upitlous litigant intent upon dragging on the proceedd-

Ings.

{vi) Normally the court should not send the original record of the case when
referring the matter to an ADR forum, It should make available only cop-
1e5 of relevant papers to the ADR forum. (For this purpose, when plead-
tngs are filed the coun may insist upon filing of an extra copy). However if
the case is referred to 2 cour-annexed reediation centre which is under the
exclusive contral and supervision of a judicial officer, the ori 2inal file may
be made available wherever necessary.

45.  The procedure and ronsequential aspects referred to in the eafljer WO para-
graphs are intended to he gencral guidelines subject o such chan Ees as the court
concerned may deem fit with reference 1o the special circumstances of a case, We
have referred 1o the procedure and process rather elabarately as we find that Sec-
tion 89 has been a non-starter with many courts. Though the process under Sec-
tion 82 appears to be lengthy and complicated, in practice the process is simple:
know the di spute; exclude “unfir” cases: ascertain cansent for arbitration or con-
ciliation; if there is no consent, select Lok Adalat for simple cases and mediation
for all other cases, reservin g reference to a Judge-assisted settlement only in ex
ceptional or special cases.™
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I1. Sri.N.Ramuchandrnppa Vs, Smi.M.Geetha, reported in ILR 2010 KAR 1896-

The scope and ambit aof Sec.89 CPC, expecially m regad 1g matrimonial dispute 3+
discussed in this decision. The im portance of the agreement reachedg by the panties in 1fq
Mediation centre, its “lawfulness’ and the role of the Court with referenice (o Rule 24 oy o
25 of Karnataka Civi| (Medidtion) Rules, 2005 arc discussed i this ruling.

L A R

HL A. Sreeramaiah Vs, The South Indian Bank 1 Ad, Bangalore ang anotiler, reportecs
in ILR 2006 KAR 4032 (DB):

It 15 held that in view of Sec.89 CPC and Sec. 16-of Court Fees Act, the object o1
providing of refund of fy] courl fees is to encourage the settlement of the disputes izq
termis of Sec 89 of CpPC Further, it is held that the patties agreeing for settlement jrq
lerms sugpested by the Court, is a Jjudicial settlemient, which is one of the aliematives
methad of settlement of e disputes, hence the appeflant was entitled to ful refund of
court fee. - '

LA -

IV. Our Honble tHigh Court in Ru nrgrﬂyﬂ_n&ﬂm[s Vs. @wdap@@g
@Hﬂlﬂﬁﬂm’ﬂy@mﬂﬁ.mpgrm@ ILE 2011 KAR 221 has held that jfa party
15 absenting himself befoge the mediator afte; referring the case to mediation, the Court
cannat strike off the defence of the defendants but i ¥ Impose costs.

LR S I T
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THE CODE OF CIVII, PROCEDURE. 1908

Sec.89: Settlement of disputes outside the Court: - (1) Where it appears to the
court that there exists elements of a settlement which may be acceptable to the parties,
the court shall formulate the terms of settlement and give them to the parties for their
observation and afier receivin 2 the observations of the parties, the court may reformulate

the terms of a possible settlement and refer the same for —

(a) Arbitration
(b} Conciliation
(c) Judicial settlement including settlement through Lok Adalat: or

{(d) Mediation

(2) Where a dispute has been referred-

(a)

(b}

(c)

()

Lo
for arbitration or conciliation, the provisions of the Arbitration and Conciliation

Act, 1996 (26 of 1996) shall apply as if the procecdings for arbitration or
conciliation were referred for settlement under the provisions of that Act,

o Lok Adalat, the court shall refer the same o the Lok Adalat in accordance
with the provisions of sub:sn::c!iﬂn (1) of Section 20 of the Legal Services
Authority Act, 1987 (39 of 1927) and all other provisions of that Act shall
apply in respect of the dispute so referred to the Lok Adalat,

for judicial settlement, the court shall refer the same to 1 suitable institution or
person and such institution or person shall be deemed 1o be a Lok Adalat and

all the provisions of the Legal Services Authority Act, 1487 (39 of 1957) shall
apply as if the dispute were referred to a Lok Adalat under the provisions of

that Act:

for mediation, the Court shall effect a compromise between the parties and
shall follow such procedure as may be prescribed.

54
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Order X
EXAMINATION OF PARTIES BY THE COuUpT

L. Ascertainment whether allegations in pleadings are admitied o denied — At thes
first hear g of the suit the Court shalj d3Certam from each party or his pleader whether he-
admits or denies suchy allegations of fact as ape made in the plaint op wrilten statement (i
any) of the apposige party, and as are not cxpressly or hy REcessary implication admttecy
ardenied by the PAMY against whom they are mads, The Court shail recard such admissions
and denals,

LA. Direction of the court to opt for any mode of alternative dispute resolution —
After reca rding the adinissjons and denials, the court shall direct the parties to the sujt to
opt either mode of the setllement outside the court as specified ip sub-section (1) of
Section 89, On the option of the parties, the court shall fix the date of 4 Ppearance before
such forum or authay ILy as may he opted by the parties,

IB. Appea rance before the conciliatory forum or Ahority — Where g suig i refermed
under Rule 1A e parties shall appear before such forum of authority for conciliation of
the suir.

IC. Appearance before the Coury consequent to the fajl ure of efforts of conciliation
- Where a suit is referred under Rule 14 and the presiding officer of conciliation forum
or authority is satisfied W it would not be proper in the interest of Justice to proceed
with the mager further, then, it shall refer the mauer again to the coury and direct the
Parties to appear before the Court on the date fixed by it )

2. Oral CxXamination of PACLy, ar companian of party —(1) At the fir hearing of the
suit, the Court —

(a) shall, with a view o elucidating maters in contraversy in the suit, examine
orally such of the parties (o the suit appearin E N person or present in Court, as
i deems fir; and

(b) may oral ¥ examine any person, able to an Swerany material question relatip £
Lo the suit, by whom ANy parly appearing in person or present in Court or the
PMeader 15 accompanied.
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(2) Atany subsequent hearing. the Court may orally examine any party appearing
in person or present in Court, of an ¥ person able to answer any material Question
relating to the suit, by whom such party or his pleader 5 accompanied.

(3) The court may, if it thinks fir put in the course of an examination under this
rule queshions suggested by either party,

[Iﬂ s and Don’ts ['n tt:n he Mediators

; mmj

B
Advocates 1o wear mediation blazer, tic ard badge while damng .
mediation '
Before mediation, to check whether proper refercal order is * :-I‘_.-.'_\i,_
passed by the court. .~ _:
To make parties 2nd Counsel to be seated comfortably. o
S

Opening Stalement is @ must,

To eommunicate clearly to the parties and their counsel the

next adjoumment date,

Mediators te maintain records properly and 11 up all requisite forms
. . : e 1

The process of medration to be concluded within 60 days. If an extension

of time s required, the same has o be done by requesting the referring

court.

The settlement agreement to-be read and after the litigants and their

counsel have clearly understood the same, o n«htam their signatures.

Xeroy copies of the agreement o be made et'-mlal:rh: to the partics
immediately and original agreement 1o be forwarded to the Court.

Mot to wear black coat while doing mediztion

Mot to ask for original records from the court

Not ta use cell phone while doing mediation,

Not o issue 25y summons/notice to any liti gants/third partics.
Not to make any spot inspection,

Mediator not to mention hisher name in the settlement agreement and
not (o affix signature in the settlement agreement.

Not to maintain any Court-like order sheet and not to obtain any
signatures of the partics for their attendance
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8. An examination of the provisions would stow that the claimant was an
cmploves up 1 305 1959 and ceased 1o b sooon the mext day a5 hiz salary
had exceeded Rs 1600 per month which was the cut-off wage fixed under the
Act at that time. Admittedly, also the claimant was an insured person and the
only difference between the two contesling parties is with regard 1o the
significance of the contribution perod which was to end on 30-6- 1900

9. For determining as 1o whether an emploves was entitled 1o the benefit
under the Act, reference has 0 be made 10 Section 46( 1)) which would
cover the present case. Section 46(1)¢) specifically provides for two
cumilative conditions for its applicability () that the claimant must be an
insured person, and (i) that such an injury must be sustained when he was an
employee. We therefore find that as the injury had been suffered after the
claimant ceased 10 be an emplovee, he would not be eatitled 1o any benefit of
disablement notwithstanding the fact that his eontribution pericd and his
Sfatus as an insured person continued wup 1o 30-6-1990, The Corporation has
been taking pains to point out that certain benefits which would accrue to the
claimant sech as the benefit of sickness, has already been given o him. In
this view of the matter, we find no merit in the appeal. It is accordingly
dismizsed. Mo costs.

(2H8) T Supreme Court Cpses 454
(BEFDEE 3.B. SIMHA AND V.5 SIEMIEKAR, 11}

UNITED THNDIA [NSURANCE
COMPANY LIMITED T Appellant;

Versus
ATAY STMHA AND ANOTHER = Respondents.

Cavil Appeal No. 3537 of 20081, decided on May 13, 2008

A. Legal Aid — "egal Services Authorities act, 1987 — 8. 22-C(1) first
proviso; Ss. 22-Ci%), 22-C(8) and 22-E — Exclusion of jurisdiction of
Permanent Lok Adalat — “Any matter relating o an offence not
compoundabie under any law” — Insurance claim for theft — Fact of thefi
disputed by Insurnce Company — Held, the case was beyond conciliatory
Jurisdiction of Permanent Lok Adalat — Provisos must be interpreted in an
expansive manner — Heoce term “relating to an offence™ in first [rvis
should be interpreted broadly

This case was a dispute between an Insurance Company (the appellant) and
an msured (the respondent) who, o few days before expiry of insurance contract,
liled an FIR complaining theft of insured goods. His case was that electronic
gooxds worth Bs 11,014,597 were stolen. The Insurance Company dizputed the
mstrance claim. Respondent filed a claim of Bs 18,45,607.50 before District
Consumer Forum, which rejected the claim on the ground that the claim did not
fall within the Forum's jurisdiction because it was not a case of deliciency in

P Arising owt of SLP (C) Mo, [775% of 2006, From the Fia Jsdgment and Order daned
19-6-2006 of the High Cour of Jhasihand m Ranchi in Lemers Patent Appeal Mo, 523 af 2005 -
ALH 2081 Ihharkhand 113
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service bul of enforcement of & commercial contraci, The respondent hen
approached Permancnt Lok Adalat wherein he filed claim for Rs 980,000 mnly
(i.c. less than ruperes ten lakhs).

The Permanen Lok Adalat overruled the appellant’s ohjection based on
junisdiction. The appellant’s writ was allowed by the Single Judze of High Count
on ground thal offences under, Secticns 473461 IPC being not compoundshie,
the Permanent Lok Adalat had no junsdiction. The Division Bench allowed the
respondent’s appeal, holding thai the Lok Adalat is not required 1o go into the
question whcther the offence is compoundsble or not. The sppellant approached
the Supreme Court theragaingt. The appellam Insurance Company took the
siand that Fermanent Lok Adalat did not have conciliatory jurisdiction by virue
of first proviso 1o Seclion 22-C of the Legal Services Authorities Act, 1987,
which provides thal Permanent Lok Adalat, for the pumpose of “settlement of
dispute” will new have purisdiction “in respect of any matier relating 1o an offesce
nol compoundable under any law™. The Insurance Company also contended that
Permanent Lok Adalat, by virtue of second proviso to Section 22-C. did poc have
pecuniary jurisdiction in matters where value of propeny excesded ®s ten lakhs.
Besides, the Insurance Company's contention was thiat the respondent had put up
a false claim that burglary had raken place.

Allowing the appeal, the Supreme Court
Held

Section 22-C(1) read with Sections 22.0(2), 22-C(8) and 22-E of the Legal
Services Authorities Ad, 1987, exclude the jurisdiction of civil courts by
providing that whes an application is made by either party 10 the Permanent Lok
Adalal W settle & dispute at the pre-litigation stage, the Adalar is obliged to dosa,
and oiher party is precluded from approaching civil count in such a case, Provisos
appended 10 Section 22-C(1) limit jurisdiction of Permanent Lok Adslat. These
provisos must be anterpreted in an expansive manner. With respect 1o pidslic
utility services, the main purpose behind Section 22-C(#) seems to he that most
of the pelty cases which ought not go in the regular courts, would be settled in
the pre-lilgation stage itself. Therefore, the ters “relating 10 an ofence”
appeanng in first provise must be interpreted bmaél'ty, and a5 the determination
before Permanent Lok Adalat will involve question as 1o whether or not offence,
which is non-compoundable, has indeed been committed, this case Falls ouiside
the jurisdiction of Permanent Lok Adalat, (Paras 37 v 40

Afay Sinhe v. United fadia Insurmnce Co. fad, AR 2006 Tharkhand 113, reversed
B. Legal Aid — Legal Services Authorities Act, 1987 — Chap. VI-A —
8. 12-C01), (4}, (5) and {8) — Conciliation by Permanent Lok Adalat —
scope of conciliation in the absence of its definition in the Act —
Comparison with conciliation under the Arbitration and Conciliation Act,
1996 and CPC — Heid, conciliation in the Act achieves a different [PUrpHEsE
— Conciliation, if fails, is followed by compulsory determination under 5.
22-C{8) — Conciliator in such a situation assumed the role of ad judicator —
Arbitration and Coaciliation Act, 199, Part II, Ss. 67 and 73 — Civil
Procedure Code, 1998 — S_89(1) — Uncitiar Model Law on International
Commercial Arbitration

Held :
The tenm “concilmtion™ is nod defined in the Legal Services Authonties Act,
1987. It should, therefore, be considered from the perspective of the Arbitration
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and Concilration Act, 199, Tn order to understand what Parliament meant by

~conciliation”, il necessary 0 refer o the functions of 2 “concilmor” as

i

visualised by Part 1T of the 1996 Act. Section 67 describes the tole of 3
tonciliator. Under Section 73, conciliator can formulste tenms of 2 passible
setllement if fre feels that there exists element of setfement. The provisions of
the: 1996 Act make it clear that the conciliator apart from assisting the parties 10
arrive af a seftlement, is also permitted to make proposals for 2 settlement and to
foemulate the terms of 1 possible setilement o reformulate the terms. This is
URCITRAL concept, Section 89 CPC, al=o talks of resolution of dispure theough
mutual setilement. Howeves, Chapter VI-A of the Legal Services Authorities Act, b
[Y57. secks to achieve different purpose. It not caly speaks of conaliation yua
conciliation bul conciliation qua determination. Junsdiction of Permanent Lok
Adalat, although limites? is of wid= amplitede. This is bowever subject 10 the two
exceplions laid down in two provisos 1o Section 2240 {Paras 22.ta 24)

Chapter VI-A stands independenily. Whereas the heading of the Chapter
tatks of pre-litigation, concilistion and setlement, Section 22-C(8) of the Aot .
speaks of determination. [t creates another adjudicatory duthority, the decision of
which by a legal fiction would be a decision of 2 civil cout. [t has the right 1
decide @ case. The term “decide™ means 1o determine; to form a definite CpEnon;
o render judgment, Amy award made by the Permanent Lok Adalat is executable
as 4 decree, Mo appeal lies against . The decision of the Permaneat Lok Adalat
is inal and binding on the parties. Whereas on the ooe hand, keeping in view the
parliamentary tent, settlement of all disputes through segatiation, conciliation,
mediation, Lok Adalat and judiciai senlement are required to be encouraged, it is
equally well settled that where the junisdiction of a count 5 sought w be taken
away, the statutory provisions deserve strict construction. A balance is thus
required 10 be struck. A count of Taw can be created under a statute, [t must have
the pequisite infrastructure therefor. Independence and impartiality ol Tribunal
being a pant of human right js required to be taken into consideration for &
coastriction of such a provision. When a coun is created, the incumbents must
bz eligible wo determing the Lis. {Para 25)

Advarmced Law Levlcar, 30d Bdn., 2005, p 1253, guored

Section 22-C(1) speaks of ceftlement of disputes. The authority has 0 take
recolrse 1o conciliation mechanigm. One of the essential ingredients of the
ronciliation proceeding éa that nobody shall be forced o ake part therein, I has
10 be voluntary in pature. The proceedings are akin i one of the recognised ADR
mechanism which s made of Medola, Tt may be teated on 2 par with
conciliation and arbitmation. In such a case the patties agree for setlement of
dispuse by negotiation, conciliation or mediation. The procecdings adopied are
no pifding ones, whesneas the arbitmtion is a binding pricedure, Fven in relation
to arbitration, an award can be the subject-matter of challenge. The prosvigions of
the Arbatration and Conciliation Act, 1996 shall apply thereto. The jurisdiction in @
terms of Section 34 of the Arbitration and Conciliation Act, 1994 is wide. The
court in exercise of the said junsdiction may not enter into the merit of the case
but would be entitled 1o consider as to whether the arbitrator was gulty of
nusconduct, IT I is found 1o be biased, his award would be set aside. The SETIHE
of voluntary settlement through the mechanism of conciliation is also limited. [f
the partics in such 2 case can agree W come (o settfement in relation o the 4
principal issues, oo exception can be taken thereto as the parties have 2 right of
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sell-determination of the forum, which shall Ielp them o resolve the conflic,
but when it comes to some formal dilferences between the parties, they may
leave the matter (0 the jurisdiction of the conciliator, The conciliator only at the
final stage of the proceedings would adopt the role of an arbitrator. Permanent
Lok Adalat does not simply adonr role of an arbitrator whose award could be the
subject-matter of challeage but the role of an adjudicaon. Parliament has given
the authority to the Permanent Lok Adalyt o decide the matter. Tt Fas an
adjudicating role to play. (Paras 27 and 28)
Ay Crarg w. Mated Asia of fndiz, (20081 3 500 |, adied on
C. Lepal Aid — Lapal Services Autharities Act, 19857 — 5. 2.1 —
Public atility service — Insurance service — Held, is a public utility service
{Para ¥)
D. Legal Aid — Legal:Services Authorities Act, 197 — Ss, 22-041),
22-C{d8) and 22-C(8) — Formulation of questions by Permanent Lok Adalat
— Dual role of conciliator and adjudicator — Permanent Lok A dalat mos
avoid the impression that it has adjudicator’s role from the very beginning
The Court must guard against construction of a statute which confers a wide
power on Permancent Lok Adalat, having regerd 10 Section 22-C(8). ‘the
Permapent Lok Adalal must at the outset formulate the questions. Tt mass
exercise its power with due care and caution. It must pot give an impression to
any of the disputants that it, from the very beginning has an adjudicatory role 1o
play in relation torits jurisdection withour going into the statuiory provisions and
resinctions imposed thensunder, (Paradl)
Srate of Punjah v. Salour Slgh, (2008) 2 500 660 - (2008) 1 SCC (Cn) 724 - (2(:3) 1 50C
(L&S) 535, relied on
E. Civil Procedure Code, 1908 — 5. 9 — Clivil court — Exclusion of
Jurizdition — Held, any such provision las te be consirued strictly
(Para 35)
Carlebkal v, Srarg of MOF, AR 1969 SC T8, Dwarka Prgsad Agarwal v, Bamesh Chander
Agarwal, (2003 6 S0 220; Bluagubed Dhencbbai Khalasi v. Sate of Geforiar, (2007} 4
SO M1 @ (2007) 2 S0OC (Cri) 260 @ (Z007) 5 Scale 157; Beagwar Singh v State of
Rafasrhan, AIR 1964 SC 444, Ralckond Amulath Shah v. Lior of fndia. AR 1964 5C
1268, Kasturi and Sons (F) Led v. N, Salivareswarge, AIR 1958 5C 507; Upper Dot
EII',QE'I" ANy frd. w, Shaldora [ i S{hrluﬂ.l'.\llFll.l Papla Badlway o, Led, AIR T90V 5T
217, mlied ar
Sweamy Atmanaada v. Sri Ramekrishna Tapovanam, (20053 10 80 51, referred ro
G.P. Singh: Prircipler of Statutory fnrerpretation, 9ih Edu , p. 6340, wferred 1o

K-MAASEIGC

Advocales who appezred in this case
Raju Ramechandmn Senior Advocate (M F. Dus and Kishore Rawsl, Advocnles, for

e Appellant,
Mitish Mazscy, Agic Kr Sinha, Amit Kumar and Ritesh Ratnam, Advoecaiés, for e
Respondents
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Seare of Prafel v, taloir Singh d67f
X (2007) 4 BOC 241 02007) F SOC (Cra) 260 200755 Scale 557,
Hhagubher Dhonzbhai Khalasi v, Stvte of Gufarar 4670 -
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4 (2005} 10 SOC 31, Swamy Atnanands v, Sri Ramakrishng Taporvanarm ElivH
(200316 8O0 2N, Mhearka Prosad Aganval v Ramesh Ckander Aganval 4 Ta-
t. AR 969 SC 78, Dikulabluni v. Stare of M.F. g6k
T Al 190 8C 1268, Baichond Awilabh Shak v Dl of D 46T
B AR 1964 SC 244, Bhapwar Singh v, Stare af Kajasthan 467d-r
9 AR 963 5C 27, Upper Doah Suwpar Milly Lia v, Shuhdden fDelhi)
Seharaupur Light Railwey Co. Lid, 46T f
L. AIR 1938 5C 507, Kasrust and Sons (1) Led, v N. Solivaterwaran A Te

The Judgment of the Coun was delivered by

5.0 SINHA, J— Leave granted, -

2 The Legal Services Autharitics AcE, 19387 (the Act) was enacted o
constitute. Legal Services Authorities o provide for free competent legal
services 1o the weaker sections of the society, to ensure that appartunities for
securing justice arc not denied o any citizen by reason of cconomic or other
disabilities, and to organise Lok Adalats 10 secure that the operation of the
legal system promotes justice on a basis of equal opportunity.

3. The Act was cnacted with a view to give effect © the provisions of
Article 3%-A of the Constitution of India which mandates that Stare shall
seclre that the operation of the legal system promaotes justice on a basis of
equal oppontuairy, and shall in particular, provide free legal aid, by suitable
legislation or “schemes or in any other way, 1o cosure that apporitnities for
securing justice are not denied 1o any citizen by rezson of economic ar other
disability.

4.0 we are o look at the history of grant of legal aid, it may be noticed
that the Law Commission of India in its 14th Repont on “Reform of Judicial
Administration™ published in 1958, strongly advocated the need for remdering
legal aid w0 poor liigans and categorically stated that “the rendering of legal
ald 1o the poor litigams is not a minor problem of procedural law bul a
question of fundamental character™,

3. The Committee under the chairmanship of Hoo'ble Mr Justice V.2,
Krishoa lyer, then 2 mefnber of the Law Commission, constituted by the
Governmeent of Indiz Order dated 27-10-1972 to consider the guestion of
making available 10 the weaker sections of the community and persons of
limited means in peneral and citizens belonging to the socially and
educationally backward clazs in paniicular, Facilities for

() legal sdvice so a5 10 make them aware of their constitutional and
legal rights and obligations: and
(0) lepal aid in proceedings before civil, ciminal and Revenue

Courls 5o a5 to make justice more easily available o all sections of the

COMMUNILY.

6. With a view to implement the report of the Bhagwati Committes and
in fulfilment of its constitutional obligations under Article 39-A of the
Constitution, a committee known a¢ the “Comminee for Implementing Legal
Abd Schemes" (CILAS) was being constituted by the Government of India ai
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the very beginning under the chairmanship of Hon'ble Mr Justice PN,
Bhagwati. This Committee formulated a broad pattern of the legal aid
programme: [0 be sel up in the country, [t gave siress on prevemtive legal zid
programme with a view 0 creating legal awarencss amongst the people, It
ilso suggested dynamic and gotivist programimes (o carry logal services o the
docrsieps of the rural populaion, 1o promote coramunity mobilisation and
rights enforcement through public interest Bligations and other statwes, The
Committes also framed a model scheme for establishment of State Legal Aid
and Advice Hoards, as also, commintees at the High Cournt, District and Tehsil
levels o cater legal services 1o the people a1 large,

7. la the year 1987 the Legal Services Auwthorities Act was enacted by
Parliament with a view to provide free and competent legal services and 1o
ensure opporiunity [or securing justice 10 the downtrodden class of the
society. The Statement of Objects and Reasons for enacting the Amendment
Acl 15 as under;

“The Legal Services Authorities Act, 1987 was enacted 10 constitute
*Legal Services Authorities for providing free and competent legal services 10
the weaker seetions of the society 10 enasre thal opporiunitics for securing
justice were ot denied 10 any Gitizen by reason of economic or other
disabilities and 10 organise Lok Adalals 1o ensure that the, operation of the
icgal system promated justice on a basis of equal opporuenty. The system of

Lok Adala, which 5 an inoovative mec-imism  for  =liernaie dispute

resolution, has proved effective for msclving disputes in a spirit of

conciliation outside the couns.™ .

8. We may have a look to the relevant sistory provisions for the purpose
of this case,

%, Seetion 22-Ala) of the Act defines “Permianent Lok Adalat" o nean &
Permanent Lok Adalat established wnder sub-section (1) of Section 22-B.
“Public utility service” inter alia means insurance service and incledes any
service which the Central Government or the Suate Governmient, 25 the case
may be, may, in the public imerest, by notification, declare 10 be a public
utility service for the purposes of this Chapler. Section 22-B provides for
establishment of Permanem Lok Adalas. Section 22-C delineates the
jurisdiction of Permanent Lok Adalat 1o take cognizance of cases filed belome
iL, the relevam provisions whereof are as upder:

"22.C. Cagnezance of cases by Permanent Lok Adaler—{1) Any pany

0 a dispuse miay, before the dispule is brooght before any courl, make an

application to the Permanent Lok Adalal for the scitlement of dispute:

Provided that the Permanest Lok Adalat shall not have jurisdiction in
respoct of any matier relating 10 an offence not compoundable under any
law:

Prosvided funther-thae the Permanes Lok Adala shall also not hawve
Jurisdiction in the matier where the value of the propeny in dispute exceeds
Len lakl rupees:
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Provided also that the Centml Government, imay, by notification,
increase the linit of ten lakh rupees specified in the second provise in
consultation with the Central Authoniy. v

(2) Afker an application 15 mada under sub-section (1) 10 the Permanent
Lok Adalar, no pary to that application shall invoke jensdiction of any court
in the same dispute.

(3)H4) . s :

(3) The Pennancat Lok Adalst shall, during conduct of conciliation
proceedings under sub-section (4], assist the parties in their attempt 10 reach
an amiCable” setllement of the dispute in an independent and impertial
manner.

{6) It shall be the duty of every party ta the spplication to cooperate in
good faith with the Permanent Lok Adalat in conciliation of the dispute
relating to the: applicstion and w comply with the direction of th: Permanent
Lok Adalat 1o produce evidence and other related documents before it

{7) When a2 Permanent Lok Adalal, in the aforesaid  conciliation
proceedings, 15 of opinion that tere exist elements of settlement i such
proceedings which may be scoepable to the parties, o may formulate dse
tenns of a passible setilement of the dispmie and give 1o the parties
concerned  for their obserygtions and in case the paries reach at an
agreement on (he seitlement of the dispute, they shall sign the seitlement
agreemenl and e Pennanent Lok Adalar shall pass an award in ferms
thereod and fumish a copy of the same 1o each of the parties concemed.

{8) Where the parties fail 10 reach at an agreement under sub-section (7),
the Permaneat Lok Adalat shall, if the dispute does not relate to any offence,

~ decide the dispute ™

1. The Permanent Lok Adalai, in terms of Section 22-1 of the Act,
while conducting concilistion proceedings or deciding a dispute on merit is
not bound by the provisions of the Code of Civil Procedure, 1908 and the
Evidence  Act, 1872 but guided by the principles of natural justice,
abjectivity, fair play, equity and other principles of justice.

11. Section 22-E of the Act makes an award of Permanent Lok Adalat 1o
be final and binding on all the parties, which would be deemed 10 be a decree
ol a civil court. Jurisdiction of the civil court 1o call in question any award
made by the Permanemt Lok Adalal is barred. It has the jurisdicticn 1o
transfer any award (0 a civil court and such civil court is mandated to execute
the order as if ot were the decree by the court.

LZ. Interpretation of the aforesaid provisions in the light of the Statement
of Objects and Ressons for which they have been enacted calls for our
vonsideration, Before, however, we embark thereupon we may briefly notice
the factual matrix invalved herein.

L3. The first respondent carries on business in electrical poods. He is an
authorised distnbutor of Sony products, He entered into a coniract of
insurance with the appellant Company; the period covered thercunder being
29-5-2001 10 31-8-2002. Allegedly, & burglary took place in his godown in
e night of 18/19-8-2002. He lodged a first information report with Doranda

e T P T e —
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Police Station, Ranchi. He also submitted a claim with the appellant alleging
that in the said burglary, poods worth Rs 11,14,597 had been stiolen away.

14. The appellant denied and disputed the said claim which refuted the
claims by a letter dated 12-8-2004, inter alia, stating;

[} The surveyor has observed thai the loss cannot be assessed since
the quantily claimed by vou is not verifiable especially as the authenticity
of th: documents provided by you creates doubdt.

(&) The surveyor has poticed that there is movement of stock from
the podown without proper billing and proper entry -which was found by
the surveyor on their mardom inspection of the godown on 27-7-2003,

() " “ e

(e} The Chanered Accountant who accompanied the surveyor had
miade an inspection of the financial statements as provided by you and
found various discrepancies in your accounts, For these reasons the
accounts provided by you cannot be relied upon, It was found by the said
Chartered Accountant that there vas difference in closing stock, opening
balance of sundry debtogs, etc. and thus the credibility of the aceounts
submitted by you s doubtful.

tfi The Dy, Superintendent of Police in his supervision note has
recorded that the alleged crime has been done by people whe are closely
associated with the Company under a high hatched conspiracy and also
having the capacity 1o sell the alleged stc=n products in the market,

(&) Ir is also observed that necther the FIR nor during invesiigation

by e police you ever disclosed that there was a conwvnon walchsmar i

that area where the godown is located which creaies doubt abowl the

penwnetiess  of the  incident.  Fumhennore, not providing  any

securityfwaichmeai with respect to the said podown alse amounss o

violation of the termes of the policy coupled with misrepresentation.”

{emphasiz suppliad)

I5. The investigating officer in the criminal case filed a final report. N
was, however, opposed by the Insurance Company. We have not been
informed as 1o whether the cognizance of the alleged offence has been taken
I‘J}" il ":'QJ‘II\IJ'L'.!t GLCOUn O o,

16. We may, however, notice that the respondent being aggrieved by and
dissatisfied with the purported repudiation of his claim filed an application
belore the District Consumer Forum claiming a sum of Bs 18.45,697.50 from
the appellant. It was not entenained on the premise that deficiency in service
had occurred in connection with 2 commercial contract,

17. The first respondent, thereafier, filed an application before the
Permanent Lok Adalat claiming a sum of Bs 980,000, The appellant filed an
objection raising the question of jurisdiction of the Permanent Lok Adalat
By rcason of an order dated 4-1-2005, the siid objection was overruled
stating that it had the pecuniary jurisdiction over the matter and only because
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a criminal case is peading in the Court of the Chiel ludicial Magisirate,
Eanchi. the same was not relevant stating:

“However, the finding of eriminal court is not binding on this coun
and this court has to decide as to whether burglary had taken place or not,
After taking independent evidences of the parties, so far as finding of
surveyor is concerned, il is regarding merit of the claim which this PLA
has ta decide afier taking evidence if the claim cannot be refused on the
basis of surveyor's repon ar this stage”

18. The appellzant filed a writ application challenging the validity of the
said order belore the Jharkhand High Court. A learned Single Judpe of the
High Court allowed the said writ application opining that as Sections
4THa6] of the Penal Code, 1860 being nor compoundable, the Permanent
Lok Adaiat had no jurisdiction to entertain the claim opining:

“B. In my considered opinion, the Pgrmanent Lok Adalar has
conunitted great error of law in holding that it has jurisdiction in spite of
the fact that the matter relates to an offence not compoundable under any
law. The Permanent Lok Adalat has further committed serious error in
holding that the linding of the criminal court in non-compoundahble
offence is not binding on it

0. Mo doubt Chapter VI-A has been inserted in the Legal Services
Authority Act, 1937 by the Amendment Act of 2007 for comstitution of
Permanent Lok Adalat [or the purpose of pre-litigation, conciliation and
settlement, but the whole object of the Act is o provide free legal and
competent legal services o the weaker section of the society o ensure
that spportunitics for securing justice are not denied to any citizen by
reason of economite or other disability. The amenddd provision o the Act
does not conler power to the Permanent Lok Adalat even o entertain the
disputes which related to a eriminal offence non-compoundable in law”

19, An intra-court appeal was preferred thereagainst. The Division Hench
of the High Court by reason of the impugned judgment and order dated
25-3-2006 allowed the appeal of the first respondest holding thar the
pendency of a criminal case has nothing 1o do with the exercise of
jurisdiction by the Permanent Lok Adalat as it was not concerned as to who
had committed the burglary but was only concerned with the fact 25 o
whether burglary had taken place or not stating:

“50 far as the case before the Permanent Lok Adalal is concerncd,
the Adalat is to determine whether burglary had taken place or not, after
taking into consideration the independent evidence of the parties, It is not
required (o determine as to who has commited burglary nocis it reguired
to determine whether an socused is guilty of the charpes or nol
Therefore, for the purpose of determination of the issue and claim in
guestion, the Permanent Lok Adalat is not required to determine whether
offence commined by an accused is ‘compoundable’ or not, Thus, as in
this case such issue is ol required 10 be determined by the Permanent
Lok Adalat, we hold that the Permancent Lok Adalal has jurisdiction to

1]

A
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decide the claim s made by the appellant, on merit, after hearing the
parties and on appreciation of evidence on record, The learned Single
Judge has [aled to notice the aforesaid facts while determining the issue
in question.”

20. Mr Raju Ramachandran, learned Senior Counsel appearing on behall

of the appellant would submiz;

er

(¢} Chapter VI-A of the Act will bave no application in a case of this
nature which involves complicated questions of fact and law.

(i) The question as to whether the burglary hus been committed or
ool being pending before the criminal court, Permianent Lok Adalag had
no jurisdiction in relation thereto,

{¢ii} As the contract of insurance had been repudiated, it was not 2
case which was fit for scidement within the meaning of Section 22-13 of
the Act. ' '

(v} Claim.of the firsi respondent 15 mala fide as he had antificially
reduced the claim o bring ihe same within the judsdiction of the
Permunent Lok Adalat, slthough initially be claimed a sum higher than
Bs ten lakhs.

21, Mr Amit Kumar, learned counsel appearing on behall of the

¢ respondent, on the other hand, would urpe:

() That the value of the property being less than Rsten lakhs, the
Permaner: Lok Ada'z had jurisdiciicn in regard w0 the dispute in
Quesiion.

(i) The restrictions imposed in repard 10 the offences cannot be
appiied to civil dispute between the parties arising out of any offence as
the same relates 1o the claim of the respondent against the appellant.

(ice) Junisdiction of the Permanent Lok Adalat ceing confined 1o
determination of the amount of loss caused to the first respondent on
sccount of burglacy, Permanert Lok Adalat is nol required o decide the
case of burglary between the accused and the Stare.

(v} For invoking the junsdiction of Permanemt Lok Adalar, the
question as to whether the offence is compoundable or not is not relevant.

(v) Proviso appended 1o sub-section (5) of Section 22 of the Act
stiouid be construed in a manner which would widen the scope and ambit
of the Act, rather aceentuate the same,

{vi} The object of the legislation is to promote resolution of the
dispute by conciliation and, therefore, it is for the welfare of the peneral
public that construction which would achieve the object of the beneficial
legislation should be preferred,

22, The term “conciliation” is not defined under the Act. It should,

Iherefore, be considered from the perspective of the Arhitration and
Conciliation Act, 1996. In order 0 understand what Pardiament meant by
i “conciliation”, we have necessarly to refer to the functions of a “conciliator”
as visualised by Part I of the 19% Act. Section 67 describes the role of a
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<oncihiator Sub-section (1) states that he shall assist parties in an
independent and impartial manner, Sub-section (29 states that he shall be
suided by prncipies of objectivity, fairness and justice, giving consideration, 2
among Gher dings, to the rights and obligations of the parties, the usages of
the trade concerned and the circumstances suraunding the dispute, including
any previous bisiness practices between the parties, Sub-section (3) staies
that he shall take inlo account “the circumstances of the case, the wishes the
parties may express, including a request for oral statements™, Sub-section {4)

15 important and permits the “conciliator™ io make proposals for 2 setilenent b
This section is based on Article 7 of the UNCITRAL Cunciliation Rules.

23. Section 73, which iz imporant, states that the concilialor cun
formuzlate ienms of a possible setttement if he feels that there exists clements
of seftlement. He is also eatitled to “reformulate the terms” after receiving
the observations of the parics. The above provisions in the 1996 Act make it
clear that the “conciliator” under the said Act, apart from assisting the parties
1 arrive at a settlement, is also permitted 10 make “proposals for a
seltlement” and “focmulste the terms of a possible setlement” or
“reformulate the terms", This is indeed the UNCITRAL concept,

24. Secton 89 of the Code of Civil Procedure, inter alia, was enacted 1o
promote resolution of dispues through mutual settlement. Chapter VI-A of o
the Act secks to achieve a different purpose. It not only speaks of conciliation
qua concilistion but  conciliation gua delermination, Jurisdietion of
Permanent Lok Adalat, although is limited bor they are of wide amplitude,
The two provisos appended 1o Section 22-C(1) of the Act curtail the
Jurisdiction of the Permanent Lok Adalat which a-> as under; _

“Provided that the Permanent Lok Adalat shall not have junsdiction in @
respect of any matter relating 10 an offence not compoundable under any
law:

Provided further thal the Penmanen: Lok Adals shall also ool have
Jurnisdiction in the matier where the Yalue of the property = dispute exceads
=i lakh rupess:

L3

# e f

25. Chaper VI-A stands independently. Whereas the heading of the
Chapeer talks of pre-litigation, conciliation and setlement, Section 22A(EY
of the Act speaks of determination, It creates another adjudicatory authority,
the decizion of which by a begal fiction would be a decision of a-civil court, [
has the right 1o decide a case. The term “decide” means 1o determine: to form
a definite opinion; o render judgment. (See Advanced Low Lexicon, 3nd
Edn., 2005 at p. 1253) Any awaed made by the Permanent Lok Adatat is
executable & a decree. No appeal thereagainst shall lie, The decision of the
Permanent Lok Adalat is final and binding on the parties, Whercas on the one
hand, keeping in view the parliamentary intent, settlement of all disputes
through negotiation, conciliation. mediation, Lok Adalat and  judicial .
settlement ine required 0 be encouraged, in is equally well senled that where

2.1
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the jurisdiction of a court is sought to be taken away, the statutory provisions
deserve strcl construction. A balance is thus required to be stiruck, A court of
law can be created under a statute, It must have the requisite infrastructure
therefor. Independence and impantiality of Tribunal being 2 nant of human
right is required to be taken into consideration foe construction of such a
provision. Whes a court is created, the incumbents must be eligible 1o
detcrmine the lis, :

26. An option is given to any pady to a dispute, [t may be a public utility
service provider o a public utility service recipient, The service must have
some relation with public wility, Ordinarily, insurance service would nat
come within the public utility service. But having regard to the stamtory
seheme, 1t must be held o be included thereunder, It is one thing 1o say that
an authority is created under a statute o bring &bout a setdement through
altermate dispute resolution mechanism but it is anather thing to say that an
adjudicatory power is conferred on it. Chapier VI-A, therelare, in our
opinion, deserves o closer scruting. In 8 case of this naluye, the level of
scrutiny must also be high, (See Anwj Garg v. Hotel Assn. af Indigl )

27. Sub-section (1) of Section 22-C speaks of settlement of digputes, The
authonity has 1o take recourse 1o conciliation mechanism. One of the essential
ingredients of the conciliation proceeding is that nobody shall be forced to
take part therein. It has to be voluntary in nare, The proceedings are akin to
onc of the recognised ADR mechanism which & made of Medala, It may b
treated on a par with conciliation and arbitration. Tn such a case the parties
agree for settlement of dispute by ncgotiation, conciliation ar mediation. The
proceedings adopied are pot binding ones, wherdas the arbitration ic a
binding procedure, Even in relation to arbitration, an award can be the
subjec.-matter of challenge, The provisions of the Arbitration and
Conciliation Act, 1996 shall apply *™ereto. The jurisdiction in terms of
Section 34 of the Arbitration and Conciliation Act, 1996 is wide. The court in
exercise of the said jurisdiction may not enter into the merjt of the case but
would be emitted 10 consider a5 to whether the arbitrator was guilty of
musconduct, IF he is found 1o be blased, 4is award would be et aside. The
seape of voluniary settlement through the mechanism of conciliation is also
limited. If the parties in such a case can agree 0 comee o seitlemwent in
relation 1o the principal issues, no exception can be taken thereio as the
parties have a right of self-determination of the forum, which shall help them
to resolve the conflict, but when it comes to some formal differences between
the parties, they may leave the matter 1o the Jurisdiction of the conciliator.
The conciliator only 21 the final stage of the proceedings would adopt the role
of an arbitrator.

28. Here, however, the Permanent Lok Adalat does not simply adopt the
role of an arbitrator whose award could be the subject-matter of challenge but
also the role of an adjudicator. Parliament has given the authority 1o the

1 (REEY A S0 )
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Permanent Lok Adalat 1o decide the matter, It has an adjudicating role 1o
play.

29, The validity of the said peovision i nH s question, But then
construction of such a provision must be given in such a manner so as 1o
make it prima facie reasonable. With that end in view let us consider the
meaning of the word “relating to an offence”. We will assume that in a given
cuse the dispute between the service provider and the service recipicat may
not have anything to do with the ultimate result of the criminal case but there
are cases amnd cases, )

). Fa this case, as noticed above, the penvineness of the clam itself is in
dispute, Where the partics have taken extreme pesitions, the same prima facie
may naol be the subject-matter of conciliamion which provides for a non-
binding settlement.

31. For the said purpose, the dispute under the criminal procedure and/or
the nature thereof would alsa play an important role, Wihcreas the respondent
states that the burglary has taken place, the appellant denies and disputes the
same, [n @ eriminal case, the accused shall be entitied 10 raise a contention
that no offence has taken place. I the criminal court forms an opinicn that an
offence had taken place, which otherwise is » non-compoundable one, the
terim “relating 0 an offence” should be given wider meaning. The first
provizo appendad to Section 22-B of the Act may not be of mach relevance,

32, This aspect of the matter had not been arpued before the Division
Bénch of ihe High Court. The counsel appearing were remiss in bringing the
same [0 the nolice of the Court the binding precedents, as repards the
Jurisdictional aspect of the civil court in the light of Section 9 of the Code of
Civil Procedure. - i

33. In Dhulabhai v. State of M.P? the Court discussed the ambit of
Section 9 CPC and laid down the following principles: (AIR p. 89, para 12)

“32. ... {1} Where the statute gives a finality to the orders of the
special tribunals the civil count’s jurisdiction must be held o be excluded

“if there is adequate remedy to do what the civil courts would no mially d-

in @ suit. Such provision, however, does not exclude those cases wh-re
the provisions of the particular Act have not been complied with or the
statutory tribunal has ool acted in conformity with the fundamental
principles of judicial procedure.

(2} Where there-is an express bar of the junisdiction of the court, ar
examination of the scheme of the particular Act 1o find the adequacy or
the sufficiency of the remedies provided may be relevant but is not
decisive to sustain the jurisdiction of the civil court.,

Where there is no express exclusion the examination of the remedies
and the scheme of the particular Act to find out the intendment becomes
necessary and the resull of the inquiry may be decisive, In the latter case
it is neecssary 1o sec if the statute creates a special right or a liahility and

2 AIR 969 50 73
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pravides for the determination of the right or liability and further lays
down that all questions showr the said right and liability shall be
a determined by the tribunals so constitmed, and whether remedies

normially associated with actions in civil counts are prescribed by the said
statute or mo™
3. In Dwarka Prasad Agarwal v. Ramesi Chander Agarwal® this Court

held: (SCC p. 228, para 23)

“22. The dispute belween the parties was eminently a civil dizpute

& and not & dispute under the provisions of the Companies Act, Section 9

of the Code of Civil Procedure confers jurisdiction upon the ¢vil couns

to determine all disputes of civil narure unless the same s barred under a

statute cither expressly or by necessary implication. Bar of jurisdiction of

a civil court is not o be readily inferred. A provision secking 1o bar

jurisdiction of a civil court requires strict interpretation. The court, it is

ke well settled, would pormally lean in favour of construction, which would

uplwild retention of jursdiction of the civil couwrl,”

This case was cited with-approval in Bhagubha Dhanabhai Ehalasi v, State
af CGujarart,

35, Therefore, it is a fundamental presumpticn in statutory interpretation
that ordinary civil courts have jurisdiction 1o decide all matters of a civil
namre, As s corollary,

(e} provisions excluding jurisdicrion of civil courts should receive
” st construction (see Bragwar Singh v. State of Rajasthan® and
faidmnd Amtulakh Shah v, Union of fndia®), and
L) provisions conferring furisdiction on authoritics and iribanals
e ather than civil courts [sce Kasturi ard Soms (P) Lif v, N
Salivateswargn’ and Upper Doch Sugar Muiy Lid v, Shahdara {Delhi) *
Saharanpur Light Railway Cp, Lid 5]
have to be stricily construed. This principle, taken [from Principles af
Statutory interpretation by G.P Singh, %th Edn, p. 630, was cited with
approval in Swartty Arnananda v. S1f Remakrishna Tapovanam®,

J 36. We must also ke notice of a recent decision of this Court in Sterte of
Punjab v. Jalour Singh'® where this Court expressed its dismay with the
manner in which the Lok Adalat matlers are dealt with. The Chief Justice of
India speaking for the Bench, upon noticing the provisions of the Legal
services Authorities Act, 1987, observed that wihereas Lok Adalat had 1o

3 (M0 6 800 220
4 (H0TY A BOC M - HNTY 2S00 00 26l - (2007} 5 Scals 357
3 AIR 1964 5C 444
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artive ol & just settlement in their conciliatory role guided by the principles of
justice, equity, fair play and other legal principles, but in that case it assumed
a judicial role, heard partics, ignored the absence of consensus, and increased
the compensation 0 an extent it considered just and reasonable, by a
reasoned order which is adjudicatory in nature, It amogated to itself the
appellate powers of the High Court and “allowed™ the appeal and “directed™
the respondents in the appeal o pay the enhanced compensation within 2
period fixed by it 1t was held that such an order is not an award.

3T, Bection 224C0 1) read with Sections 22-C02), 22-C08) and 22-E of the
Act, exclude the jurisdicdon of the civil couns by providing that when an
gpplication is made by either pany to the Pamanent Lok Adalar 1o setle a
dispute at the pre-litigation stage, the PLA shall do so, and the other party is
precluded from approaching the civil court in such a case.

38, Section 22-C(1) contains certain provisas which limit the jurisdiction
of the PLA. Given the principle of statutory interpretation stated carlier, these
provisos, 25 a corolliry, must be inlerpreted in 2n expansive manner, .

M, What is important o node is thal with respect to public utility
services, the main purpose behind Section 22-C(B) seems to be that “most of
the petty cases which ought not 1o go in the regular covrts would be semtled in
the pre-litigation stage itdel

40). Therefore, in the inatant case, the erm “relating o an offence™
uppearing in proviso 1 must be imerpreted broadly, and as the determination

not an offence, which' s non-compoundable in nature, has indeed been
comnidted, uas case fall=owside the jurizdiction of the Permanent Lok
Adalat, '

41. We must guard against construction of a statute which would confer
such a wide power in the Permanent Lok Adalat having regard to sub-section
(8] of Section 22-C of tha At The Permanent Lok Adalat must ot the outset
[ormulate the questions. We, however, do not intend o lay down 2 law, as at
present advized, that Permanent Lok Adalat would reluse o exercise i
Jurisdiction (o enteriain such cases bui emphiasise thal i must exercise i
power with due care and caution. It must pot give an impression o any of the
disputants that i, froam the very bepinning has an adjudicatory role to play in
relation 1o 115 jurnisdiction withoot going into the statutocy provisions and
restrictions imposed thereunder.

42, For the reasons abovementioned the arder of the High Court cannot
be sustained and is set aside accordingly. The appeal is allowed, In the facts
and circumstances of the case, there shall be no order as o costs.
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{(BEFORE R V. RAVERNDRAN AND 1K TAIN. J1)
B.P. MONDEEN SEVAMANDIE AN AMFTHER : Appellants;
Viermns
AM KUTTY HASS AN , Eespondent

e i

Civil Appeals Nos. 7282-83 of 20081, decided va December 12, 2008

A Civil Procedure Code, 1908 — Or 17 Re 1 & 2 aud S, I —
Adjournment — Prejudice — Adjoumment refused by mixing op unrelated
issucs — Sustsinability — Appellant-defendant’s  counsel secking
adjournment on the ground of sudden illness in the prost-lunch session,
though she was mady in the pre-lunch session — High Court in second
appeal, refusing adjourament on the ground that (he appellant-defendant
was cantankerous and unreasonable before the Lok Adalat for which a
amicable settlement could not be reached — The issue of adjosroment and
coduct of appellant<defendaot in the Lok Adalat, held, have oo relation to
each other and such dismissal can only be attributed to prejudice — Second
appeal, therefore, restored and directed o be disposed of on merils —
Fractice and Procedure — Adjournment (Paras 20 and 22)
B. Civil Procedure Code, 1908 — Ss. 100 and 89 — Second appeal —
Factual relevance of conduet of party before Lok Adalat or other ADR Fora
— When a case is beard and decided oo mierits, the conduct of party before
any ADR fora, howsoever stubborn or unreasonable, held, is totally
irrelevant — Legal Services Authorities Act, 1987,5 22 (Paras 17 and 19)
C. Legal Services Authoritics Act, 1987 — Ss. 22-E and 21 — Award
when hinding — Fieal and tentative award, distinguished — Held, there
cannot be an award when there is no scttlement or only a tentative
settlement — Obscrvation by Hish Court that parties having arrivid at a
settlement fentative settloment) before the Lok Adalat, could ool refuse (o
file a compromise petition in court, held, therefore erroneus — Civil
Procedure Code, 1908, Ss. 100, 89 and Or, 22 1 3 {Paras 8,9, 11, 21 and 19)
. Lipal Services Authorities Act, 1987 — Sa. 22, 21, 20(5) and 2(d) —
Lok Adalat and ADR fora — Powers, purpose, seope amd procedure of
compromise — Either award on the basis of compromise or retumn of matier
te court — No third course open for any directions by the conciliator —
Directions determining  rightsfoblizations/ftitle of parties prior to any
settlement, hedd, arc not permissible = Civil Procedure Code, 198 — 5, 89

— Arhitration and Concilintion Act, 199G, Ss. 67, T3 74, 76 and 80
(Paras &, 11 and 7)
It is unfortunate that the members of the Lok Adalar and the Single Judge
teally lost sight of the purpose and scope of Lok Adalats. When a case s
referred to the Lok Adalat for settlement, two courses are open bt (o) ol @
COMpPromise or a sefllement s amved 8t between the partics, (0 make an award,
wneorporating such compromise or settlement (which when signed by the parties
and conntersigned by the members of the Lok Adalar, has the force of decree):

P Ansng Ul of SLPs (C) Nos, 2B691-92 of 008, From the ludgment and Ceder dated 19-8- 2008
of the High Court of Keras 51 Emakulam in RSA Ma. 497 of 2005 and MIC Na. 365 of 208
dlated 20E. 200K
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or {8 i theere is o comprmize o seilement, v reum the mecord wilh 2 failure
repont 10 the cour. There can be po third hybnd order by the Lok Adalar
comtaining directions to the parses by way of firal decision, with & Turther

direction we the paries w settle the case in terms of such directions.
(Paras T mul B)

E Legal Services Authoritics Act, 1987 — 5.20(5) -— Application —
Voluntary/amicable negotiations and scitlement — No punishment [or
[ailing to agree on & setilement — Doty of Judges regarding, stated — Rale
of Judges as statulory conciliators disticguished from their judicial role —
Civil Protceddure Code, 1908 — 8, 8 — Arbitration and Conciliation Act,
190G, S5, 67, 73, 74, 76 und 80 Paras 10 and 14 Lo 15)

Srade ol Puvfali v, Joloar Singh, (2008) 2 85CC 660 | (MHE] 1 50C {Cr) 524 - (2008) | 500

(&S] 535, refied on

E Legal Services Authorities Act, 1987 — 8. 21 Mii) — Reference of
cuses to Lok Adalat by court — When proper — FEach and every case, held,
cannot be referved — Judicial training to avoid mechanical reference
sugpesied — Examples of mwechanical reference clied

Judges require some training in selecting and refering cases 100k Adalas
or tther ADR. processes. Mechanical reference 10 unsuited mode of ADR process
may well be couterproductive. A plainill who comes 10 court alleging unlawful
encrozchment by a neighbour may weli ask what kind of settlement he shoold
have with an encroscher in a Lok Adalat. He cannol obviously be asked 1o
sactifice @ parl of hes land for purposes of amicable sedlement ilwreby
perpetuating the illegaliny of an encroachment. A plaintiff alleging frud and
[twgery of documents against & defendant may well 2sk what setilement be can
have with a fraudster or forger through ADR. process as any settlement may mean
yielding 10 or accepting fraud or forpery. (Paraz 15 and 16)

G. Lok Adalats — Need of uniform law and lonctioning — Directions
regarding, given to National Legal Services Authority — Legal Services
Anthorities act, 1987 — Ss. 21 & 21 — Arbitration and Coneiliation Act,
1996, Ss. 67,73, 74, 76 and 80 '

It &5 suggested that the Narional Legal Services Authority as the apex bady,
showild issue uniform guidelines for the effective functioning of the Lok Adalats,
Ax an gward of a Lok Adalat is an exccutable decree, i is nocessary For the Lok
Adadats to have a unilorm procedure, prescribed registers and standardised
Iormaits of awads and permanent record of the awied 10 avoid misuse or abuse of
the ADR process. The principles underdying following Sections 67, 75 and 86
the Arbitration and Counciliation Act, 1996 relating to conciliators may also be
reated as guidelines 10 members of Lok Adalats Gl wniform guidelines arc
issued. Each Adalat adopts its own procedure, Strange orders by the Lok Adalats
are the result of lack of fixedfappropriste ruics or puidelines. Many members of
the Lok Adalats are not judicially wained, Lok Adalats even pass “ordess”,
issuing “directions™ and even granting declaratocy relief, which are purely in the
realm of cours or specihed inbunals, that oo when there is no setlement.

(Paras 13 and |2)

Appeals allowed S5-IWKS3UETANC

Advocates who appeared inthis case -
P Erizhmamnonhy, Sepior Advocate (Septh P Warrder and MP, Vinod, Advocares) fos

the Appellants,
5. Rajan, Sepior Advocats (A Baghuath, Advocate) for the Bespondend.

.......................
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Sarie af Fanjak v, Jufl’n’lhf&‘{ﬂ'{l‘; Eﬂlg-a.
The Order of the Cowrt was delivered by

R.V. RAVEENDRAN, J.— Leave granted. Mr A, Raghunath, learned
counsel accepts notice for the sole respondent. Heard by consent.

1 The appellants were the defendants in @ suit for declarstion and
mandatory injunction. Having lost before the trial court and the fiest appellate
coul, the appellants filed a second appeal before the High Court of Kerala on
6-2-2005. The appeal was adinitted and an interim stay of execution was
granted in. the said appeal on 1-6-2005. The pending second appeal was
referred to the Lok Adalal organised by the Kerala High Cour Legal Services

. Committee on 25-5-2007. Before the Lok Adalst, parties apparently arrived
al @ tenlative setthemient, The Lok Adalat consisting of two retired Judges of
the High Court purpocted to pass the following “award” dated 75-5-2007 in
the appeal:

“Avared

Counsel for the partics and the appellants and the respondent preseat.

The parties have settled the dispute and agreed to file a memarandunt
of setilement before the High Chue 1o oblain orders for dispasal of this
appeal and for refund of court fee,

A plan of the property is produced by the appellant and it is received,
Fhe plan used will form part of this order. The appellant will vacate the
buildings in Plor A o the respondent on or Eafore 31-7-2007. On such
swrretider, Plot B will belong to the appellant and.... A compromise deed

= to siis effect will be drawn by the parties and filed before the courn,

Post before the Courl on or before 31-7-2007."  {emphasis supplied)
3. The appellants alleged that the parties could not finalise the terms of

seillement as it was found that there was no access (o the portion 1o which
Liey had 1o move, and therefore no compromisz pelition was <drawn up or
filed. As the settlement was not reported, the High Court, by order dated
10-4-2008 made a second reference to the Lok Adalat. The parties and
counsel again appeared before the Lok Adalat. Further negotiations were
unsuccessful and the Lok Adalat sent the following failure report dated
3-4-2008 to the Court:

“We have discussed the matter with the counsel and their panties and
considering the nature of demand made by the appellants, there i5 no
chance of setlement ™ {emphasis supplicd)
4. The second appeal was thereafler listed for the final headng on

19-8-2008 before a Iearned Single Judge, When the matter reached hearing in
the post-lunch session, an advocate attached to the office of the appellants’
counsel submitted that the appeal was to be argued by his colleague Mes
Sarita, that due to personal inconvenience she could not be present during

o

that seszion, and that therefore the matter may be adjourned to the next day,

EE
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The léarned Single Judge rejected the request and dismissed the appeal. The
operative portion of the order dated 1%-8-2008 is extracted below!
“1 sec no reason why any further adjournment is to be granted in the
appeal of 2005 when the parues are wilfully abstaining Srom greiving ol
any settlement despite an award passed @t the Adalat on agreement. In
the result, | dismiss this appeat for default.” {emphasis supplied)
5, The very next day, that is on 20-8-2003. an application was filed for
restoration of the appeal supponed by the affidavit of the counsel (Mrs
b Sarifa) giving the following reason for her ghsence at the post-lunch session
ern 19-2-2M0E:

“ am an advocate attached to the office of the counsel fo the
petitioner. [ was entrusted o arguc the aforementioned second appeal and
| was prepared for the same since the matter was listed. The case wis
laken up as ltem 504 in Court -C in the afternoas session on 19-8-2008,

[ | was present in the court in the forenoon gession and unfortunately |
developed severe ear pain and had 1o feave the coart | had entrusted my
colleague to appear before the Hon'ble Courl and requested a day's
adjournment o account ol this personal inconvenicnce and he hiaed
submitied the same.”

The said application was dismissed by the leamed Single Judge on

g 29.5-200%. The relevant portion of the said order is extracted below:

“The order passed on 25-5-2007 by the mediators show that the
parties had already seuled the dispute and they only wanted o file =
mentorandum of settlement before this Court 1o obtain orders disposing
of the appeal refunding count fee and i is after feaving agreed o the
terms a5 stared in the award that wntenable and unreasonable

e contentions are advanced now and ihat o coming forward with o
petition 1o restore the appeal when the appeal itseli was dismissed for
reason of absence of counsel. [ see no reason to allow the MIC in the
circumslances, so as lo enable o cantankerous liigant lo conlinwe
prsracting the liigation eve= Zfer an award is passed at the Adalal”

{emphiasis supplied}
6. The said orders dated 19-8-2008 and 20-%-2008 of the High Court are

challenged in these appeals by special leave. We have heard Sho P

Krishnamoorthy, learned Senior Counsel for the appellants and Shri Cis

Rajan, learned Senior Counsel for the respondent,

7. 1t is unfortunate tiat the learned members of the Lok Adalat and the

g learned Single Judge tomlly lost sight of the purpose and scope of Lok

¥ adalats. We may conveniently recall what this Court has said about the scope
of Lok Adalats fafter referring to the relevant provisions of the Legal
Services Authoritics Act, 1987}, in State of Punjalr v. Jalour Singhl: (SCC
. 665, para §)

“8 |t is evident from the said provisions that the Lok Adalats have no

h adjudicatory or judicial functions, Their [unctions relate purely 1o

sl

| (2008) 2 SOC 660 : (2008) 1 SCC (Cr) 534 (208) 1 SCC (LES) 533
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conciliation. A Lok Adalat derernmines 2 refercnce on the hasis of o
compromise or seitlement between the partics at its instance, and put its
seal of conlirmation by making an award in terms of the COMPromise os
selllement. When the Lok Adalat is ot ablz (o arrive at a seitlement o
compromise, no award is made and the case record is returned Lo the
court from which the reference was received, for disposal in sccordapce
with law. No Lok Adalat has the power o ‘hear’ parties o adjudicare
cascs as 3 cour does. It discusses the subject-matter with the parties and
peritirdes them o armive at a just settlement, [n their conciliatory mle, the
Lok Adalats are guidad by principles of Justice, equity and fair play.
When the Legal Services Authorities Act refers 1o *determination’ by the
Lok Adalat and ‘award® by the Lok Adalat, the said Act does not
contemplate nor require an adjudicatory judicial determination, bt a
noa-adjudicatory determination based on 3 compromise or settlement,
arrived at by the parties, with guidance and assistance from the Lok
Adalat. The “award” of the Lok Adalat does not mean any independent
verdict or opinion arived at by any decision-making process, The
making of the award is merely an administrative act of incorporating the
termis of settlement or compromise agreed by pastics in the predence of
the Lok Adalat, in the form of an executable order under the signature
and seal of the Lok Adalae ™

8. When a case is referred 1o the Lok Adalar for settlement, wo courses
are open Lo il (a) if a compromise ar a settlement is arrived at between the
parties, to make an award, incorporaticg such compromise o seltbement
{which when sigaed by the parties and counersigned by the members of the
Lok Adalat, has the force of a deceee): or (5) if there i no compromise or
seltlement, to return the record with a failure report to the court, There can be
o third hybeid order by the Lok Adalat containing directions 1o the parties
by way of linal decision, with a further direction o e parfies (o sedtle the
cage in terms of such directions, [n facd, there cannal be an “award” when
there is no settlement. Nar can there be any “directions” by the Lok Adalat
ceiurmining the rights/obligationsftitle of partics, when there i3 no seltlement,
e seftlement should precede the award and not vice versa,

2. When the Lok Adalar records the minutes of a proceeding referring to
cortain terms and directs the parties to draw a compromise desd or 3
memarandum of settlement and file it before the court, it means that there is
no .nal or concluded setilement and the Lok Adalat is only making tentative
supgestions for setflement; and such a proceeding recorded by Jthe Lok
Adalat, even iF it is termed as an “award™, is pol an “award of the Lok
Addalar™,

10. Although the members of Lok Adalats have been doing 3
commendable job, sometimes they tend to act as Judges, forgetting that while
functicning as members of Lok Adalats, they are only stalutory conciliators
and have no judicial role, Any overbearing atlitude on their part, or any
altempd by them (o pressurise or coerce parties to setile matters before the
Lok Adalat (by implying that if the litigant does not agree for settlement

1

f1
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betore the Lok Adalat. his case will be prejudiced when heard in court), will
bring disrepute to Lok Adalals as an alternative dispute resolution process
(for shodl "ADR process™) and will alsa tend to bring down the trust and
confidence of the public in the judiciary,

11. In this case the proceeding dated 25-5-2007 is termed as an “award™.
It is also described as an “order™ and “directs™ the appellant to vacate ¢erlain
buildings on or before 31-7-2007 and further directs that on such surrender,
another portion shall belong to the appellants. Such an “award" could have
been made by the Lok Adalal only when there was a final setilement between
the parties. The procedure adopted by the Lok Adalal on 25-5-2007, was
clearly ermoncous and illegal. The learned counsel for the respondent stated
that the Lok Adalat followed the said procedure of passing an “award™ dated
25-5-2007 and directing partiez to file a compromise in the eourt, only o
enable the appellants (o get refund of count fee, We fail to undarstand how the
question of refund of count fee can have any bearing on the compliance with
the stauiory requirements. relating 100 a setflement and.award by 2 Lok
Adalat,

12. Such strange orders by the Lok Adalats are the result of lack of
appropriate rules or guidelines, Thousands of Lok Adalats are held all over
the country every year. Many members of the Lok Adalats are not judicially
trained. There 15 no fxed procedure for the Lok Adaslats and each Adalat
adopls its own procedure. Different formats are used by different Lok Adalais
when they settle the matters and make awards. We have come acgoss Lok
Adalals passing “orders”, issuing “directions” and even granting declaratory
reliel, which are purely in the realm of courtss or specified tribunals, that oo
when there is po setflement.

13. As an award of a Lok Adalat is an executable decree, it is necessary
fod the Lok Adalats to have a uniform procedure, prescribed registers and
standardised formats of awards and permanent record of the awards, to avoid
misuse of abuse of the ADR process. We suggest that the National Legal
Services Authority as the apex body, should issue uniform guidelines for the
effective funclioning of the Lok Adalats. The principles undedying following
provisions in the Arbilration and Concilistion Act, 199 relating 10
conciliators, may also be treated as puidelines 1o members of Lok Adalats,
till uniform puidelines are issued: Section 67 relating to role of conciliators:
section 75 relating to confidentiality; and Section 86 relating to admissibility
of evidence in other proceedings

14. The Lok Adalats should also desist from the temptation of finding
laull with any particular litigant, or making a record of the conduct of any
litigant duning the negotiations, in their failure report submitted o the cour,
lest it should prejudice the mind of the coun while hearing the case, For
instance, the observation in the failure repoct dated 3-4-2008 of the Lok
Adalat n this case (exiracted in para 3 above) that there is no chance of
settlement on account of the “nature of demands made by the appellants™,
implied that such demands by the appellamt were unrcasomable. This
apparently alfected the mind of the learned Single Judge who assumed thal




[ONLINE 7T
TruePrint

Fraoge 7 L TERT ) Iy, Moyembas 36 i i

This product s litenced o ghalss, ofice
Triuafrind™ source @ Supreme Court Cases

Al

SUPREME CORFRT CASES (2000 2 800

the appetlants were confankerous, when the seeond appeal and application foe
restornon canme: up for hearing before the court.

13. Wet may no i to the role of courts with reference 1o Lok Adalats,
Lok Adala is an alternative dispute resclution mechanism, Having regard to
Section 89 of the Code of Civil Procedure, if is the duty of court to ensure
thar partics have recourse to the allemative dispule resolution (for shon
“ADRY) processes and o encourage litigants 1o settle their disputes in an
amicable manner. But there should be no pressure, force, coercion or threat to
the litigants 1o settle disputes against their wishes. fudpes also require some
tréining in selecting and referring cases o Lok Adalmts or other ADR

Processes.

16. Mechanical reference to unsuited mode of ADR process may wel| be

counterproductive. A plainfl who comes to court alleging unlawfel

encroachment by a neighbour may well ask what kind of setdement he
should have with an encroacher in a Lok Adalat, He' cannot abviopzly be
asked 10 sacrifice a part of his land for purposes of amicable setlement
theceby perpetuating the illegality of an encroachment. A plaintiff alleging
fraud and forgery of documents against @ defendant may well ask what
settlement he can have with o fraudster or forger through AR process as any
seftlement may riean yielding o or sccepting fraud or forpery, ;
17. When a case is to be heard and decided on merits by a court, the
conduct of the parly before the Lok Adalat or other ADR fora, howsoesver
stubborn o unreasonable, is totally irelevant. A court should ned permit any
prejudice (o creep into its judicial mind, on account of what it perceives as
unréasonsble conduct of a litigant before the Lok Adalat, Nor can its
¥ Judgment be “affected” by the cantankerous conduct of a litigant, It cannot
carry "ill will™ against a litigant, because he did not settle his case, I s
neediess o remind the oath of office, which a Judge takes when ASSUIHAE
office. He {5 required to perform his duties without fear or favour, affection or
1l will. Any settlement before the Lok Adalat should be voluntary, No party
can be punizhed for failing to reach the settlement before the Lok Adalat,

18. Section 2003} of the Act statuiorify recognises the right of a panty

whase case is nod settled before the Lok Adalat to hove his case continued
before the court and have a decision on merits,

19. Any admisseon made, any lentative agreement. reached, or any
concession made during the negotiation process before the Lok Adalat cannol
b used either in favour of a party or against a party when the matter comes
buck o the court on failure of the settlement process. To deny hearing o a
party on the ground that his behaviour before the Lok Adalal was
cantankerous or uoreasonable would amount to denial of justice. When
deciding a matter on merits of a case, if a courl carries any peejudice against
@ party on account of his conduct. before an ATR forum, it will vialate the
inviolable guarantee against prejudice or bias in decision-making process,
Such conduct can neither be permitted nor be tolerated and requires to be
strongly deprecated. Every Judge should constantly guard against prejudice,
bias and prejudging, ir whatever form, Judges should nat only be unbiased,

Ir
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but seem to be unbiased, Judiciary can serve the nation only on the truest, Faill
andd confidence of the public in its impantiality and integrity,

). When a counsel whe is ready in the pee-lunch session, seeks
accommedation in the post-lunch session on the ground of a sudden illness or
physical ailment, the court cannot refuse a short accommedation and dismiss
the appeal on the ground that his cliem was cantankerous and unreasonzhie
before the Lok Adalat. The two issues have o relation 1o cach other and such
dismissal can only be attributed 1o préfjudice,

21. The observation by the High Court that the parties having arrived al
settlement before the Lok Adalat, could not refuse to file a COMTE RS
petition in coer, is also eroncous, [T thére was a final setlement before the
Lok Adalat, there would have been an award and there was no need for the
matter 1o coine before the court for further hearing. IF parties state that befoce
the Lok Adalat that they will enter into an agreement and file it belore the
court, it oaly means that there was only a fentative settlement before the Lak
Audalat,

22, In view of the above, the appeals are allowed, The impugned arders
of the High Count are sef aside. The second appeal is restored to the file of
the High Court for being disposed of on merts in accordance with law, We
request the Hon'ble the Chiel Justice (o assign the appeal 1o some other
learned Judge of the High Court. Whatever is stated above is not intended 1o
be a reflection on the judicial integrity of the learned Judge, nor intended to
impute any personal prejudice or bias, .

) (200M) 2 Byunreme Courrt Cases 205
(BEFORE 8.B. SINHA AND CYRIAC JOSEPH, J1.)
MAHESH YADAV AND ANOTHER . Appellants;
Versows
EAJESHWAR SINGH AND OTHERS ce Pesponsichis.

Civil Appeal Mo, 7316 of 20084, decided on December 16, 2008

A Civil Procedure Code, 1908 — §. 1S, Or 9 R, 13 and O 23 B 3 —
Stiting aside of cx parte decree — When warranted — Though decree
rassed on the basis of compromise and a joint written statement was filed,
not all defendant took part in the eompromise — Nothing on record to show
that the appellant-defendant was represented by the same advocate
representing other defendants — Therefore, the view of the High Court that
only because a joint written statement was filed, application for setting aside

cx parte decree was not maintainable, held, is not sustainable
{Paras 17 and 12 to 14)
B. Civil Procedure Code, 1908 — Or, 9 B, 13 — Setting aside of ex parte
decree — Proper maode For disposal of application for — Need for reasons —
An order seiting aside the ex parte decree being a judicial order, held,

I Arising outaf SLP (C) No. 14217 of 3. From the fudgment and Final Order dated 4-3-2004
af the High Coun of Judicature at Patna in CB Na. 497 of 2003




B TR P (e
VDA
OMNMLINE T This product ik icenced bo- jhates, olfas

TruePrint”

Faga ] SHprdEy, Nowemnber M, 2911

TrueRrint™ source : Supreme Court Cases

Ol SUPREME COURT CASES (2X)EY2 BCC

relirement, has no application in the peeseat case. Those decisions are in
relation to resignation and voluntary relirement and are based on the legal
proposition that unless the employvee is relieved of his duty, afier acceplance
of offer of voluntary retirement or resignation, jural relationship of the
employee and the employer does not come 0 an end. In the case of reversion,
the said principle has no applicetion and, thus, cascs an that aspect have po
relevance in the present case,

17. For the aforvsaid reasons, twe apoeal is partdy allowed. The order of
reversion imposing a condition thar the appellant shall forfeit permaneatly his
chances for promotion to the officers’ cadre is set aside and it is directed that
he shall forfeit his chances for promotion o the officers’ cadre oaly for a
period of two years from the date of the order of reversion,

(2008 2 {'il.!.prtme Croaart Cases G

{BEFORE K.G, BALAKRISHNAN, CJ. AND G.FP. MATHUR
AND BV, RAVEENDRANM, 11.)
STATE OF PUNJAB AND ANOTHER Appellants:
Verius
JALOUR SINGH AND OTHERS oo Respondents.
Civil Appeal Mo, 522 of 2008¢, decided on Janueary 18, 2008

A. Legal Aid — Lok Adalats — Jurisdiction, powers and functions of
Lok® Adalal — Nature and scope — Meaning of words “award” and
“determination”™ used in context of Lok Adalat in Ss. 19 to 22, Legal
services Autharities Act, 1987 — Held, Lok Adalats have no adjudicatory ar
judicial functivns — Their functions relate purely to concilistion andg must
be based on compromise or settlement between the parties — Lok Adalat
cannot enter fnto an adversarial adjudication akin to a court of law — Lok
Adalat “award™ not hased on 2 compromise or settlement would be void —
In case no compromise or seftlement can be srrived at; case record must be
returned (o the court from which it was received, for disposal by the zaid
court in accordance with law — Civil Procedure Code, 1908 — S, 89 —
Legal Services Authorities Act, 1957 — 5= 19 to 22 — Allernate Dispute
Rezolution — Coneiliation

Allowing the appeal, the Supreme Coun
HMald :

Lok Adalats have no adjudicatory or judicial fusctions. Their funclions
relate purely ta conciliation. A Lok Adalat determines a reference on the basis of
4 compromise or seftlement between dhe parties at its instance, and puts its seal
of confirmation by making an award in terms of the compromise or settlement,
Whea the Lok Adalat is not able 1o amive ot 2 sentlement or compromise, no
award is made and the cose record is retumed 10 the cout from which the
referend: was received, for disposal in accordance with law. No Lok Adalar bas
the power t0 “hear” parties 10 adjudicate cases as a count does. It disclisses the

T Adising out 6f SLI (C) No. 3847 of 2005, From the Final Todpment and Ovder dated 36-2.3000%
of the High Court of Punjat and Haryana a1 Chandigarh in CRP Mo 970 of 2004
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subject-matier with the parties and persuades dhem fo arove o a just setbement,
In their conciliztory role, the Lok Adalats are puiced by the principhes of justice,
equily and far play. When the LSA Act refers to “determination” by the Lok
Adalar and “award” by the Lok Adalat, the sad Act does not contemplate nor
require an  adjudicatory  judictal  determinaton, but s non-adjudicatory
determination based on & compromise o sciement, arrived 3 by the paries,
with guidance and assistance from the Lok Adalat. The “award” of the Lok
Adalat does nol muein any independent verdict or opinion wmived al by any
decision-making process. The making of the award is merelv an administrative
b act of jucorporating the tenns of settlement or compromise agreed by partics in
the presence of the Lok Adalal, i the form of an executable order under the
signature and seal. of the Lok Adafac {Fara 8}
Many sifting or retirad Judges, while paticipating in the Lok Adalats as
members, tend 0 conduct the Lok Adalats like courts, by hearing parties, and
imisosing ther views as 1o what iz just and cquitable, on the paries. Sometines
o they pet cumed away and proceed (0 pass orders on merits, as in this czse, even
though there iz no consensus or selllement. Such acts, nstead of fﬂﬁ:‘_‘nn__ﬂ_
altermative dispute resolution through the Lok Ada'als, will drive the litigants
away from the Lok Adalats The Lok Adalals should resist their templation o
play the part of judzes and constantly strive to funcuon a5 conciliators. The
endeavour and effort of the Lok Adalats should be to guide and persuade the
pardies, with reference o prnciples of justice, equity and FBir play 1o
o compromise and settle the dispule by expluning the pros and cons, strengths and
weaknesses, advantages and disadvantages of their respective claims.  {Para )
The order of the Lok Adassi i this caze{egmcted in pacs 3), shows that it
assumed a judicial role, leard paries, ignored the absence of coosensus, and
increased the compensation to an extent it considered just and reasonabic, by a
reasoned order which is adjudicatory in nature, it ammogated 1o itsell the appellate
g powers of the High Coun and "allowed” the appeal and “divected™ (e
respondents in the appeal to pay the enhar zod compensai:cn of Rs 62, 200 within
two moanihs, The order of the Lok Adalal was nd passed by consent of parties or
in purswanee Oof any compromnise or sellament between the parties. Sech an order
is oot an award of the Lok Adalat. Being contrary 1o law and beyond the power
and jurisdiction of the Lok Adalat, it is void m the eye of the law. (Para 10)
[ Legal Aid — Lok Avalals — Proper avard of Lok Adalat (one based
on compromise and settlement between parties) — Finality of — Remewy
against — Normally a proper Lok Adalat award is final and binding and
becomes executable like a civil court decree, ond no appeal lies therexpgains
— However, a Lok Adalat avward can be challenged on very limited grounds
under Arts. 2267227 of the Constitution — Legal Services Authorities Act,
1987 — 5, 20 — Constitution of India — Arts. 226 and 227
q . Legal Ald — Lok Adalats — Improper “sward™ of Lok Adalal {oone
not based on compromise and settiement between parties) — Non-finality of
— Remedy against — Award itsell permitting parties to approach court in
appeal in ciose of disagreement with award — Such an award not being 2
Lok Adalat award proper. cannot be challenged under Art. 227 of the
Constitution — In such & siluation, court concermed should hear and
i Wispose of the appeal on merits — Legal Services Authorities Act, 1987 —
8, 20 — Constitution of lndia — Arts. 226 and 227 — Alternate Dispute
Resolution — Conciliation
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Where an award is made by the Lok Adalat in terms of 3 setilement arrived
at between the parties {which is duly signed by parties and annexed 10 the awasd
of the Lok Adalar), it becomes final and binding on the parties 1o the settlement
and becomes executable as if it is a decree of a civil court, and no appeal lies
against i 0 any court, If any pany wanis 1o challenge such an award based on
settlemen, it can be done only by filing 2 petition under Article 226 andfor
Article 227 of the Constitution, thal too on very limited proursds, But where no
compromise of settlement is signed by the parties and the arder of the Lok
Adalat does not refer to anv settlement, but directs the respondent ta either make
payment if 1t agrees to the order, or approach the High Coun for disposal of
appeal o merits, i il does oot agree, 15 nol an award of the Lok Adalat, The
question of challenging -such an order in a petition under Anicle 227 does not
arise, In such a siwatiou, ke High Coun ought o hear and dispose of the anpeal
Ot nerils. ' (Para 12)

D-DF37214/CLR
Advocates who appeased in this cass : 5
Pahul Malik and Rolit Wiacha (for Ajay Palf Adwecates, for the Appellants;
Rleeraj Kr Juin and Ugra Shankar Prasad, Advocates, for the Respondents, «
The Judgment af the Count was delivered by

K.G. BALAKRISHNAN, C.].— Delay condoned, Leave pranted. Heard
the learmed counsel, ;

2. Respondents 1 and 2 herein, the husband and sor of one Amarjit Kaur
who died in 4 metor accident involving a Punjab Boadways bus, filed a claim
petition before the Mator Accidents Claims Teibunal, Faridkot. As againgt the
compensation of Bs 5 lakhs claimed, the Tribunal, on 1-12-1998 awarded a
compensation of Hs 144000, Not being sadsfied with the quantum of
compensation, Hespondents 1 and 2 fled FAQ No, 1549 of 1999 "-fore the
Punjzb and Haryana High Court, The said appeal was referred to the Lok
Adalat organised by the High Coun, for setlement,

3. The High Court Lok Adalat took up the case an 3-8-2001, The parties
were nol present. Their counsel were preseot. After hearing them the Lok
Adalar passed the following order:

"FAQ No. 154% of 1999

Alter beating counsel for_the parties, we propose fo increase the
amont af compensation, which is considered just and reasonable in this
case.

The accident took place on March 4, 1997 Amarjit Kaur, aged about
32 years, died in the accident. Her husband and minor son claimed
compensation. The Tribunal gramed Bs 144,000 aloog with 12 per ceat
trer annum interest, Feeling dissatisfied, they are in appeal.

The deceased was doing household wark and also looking afler some
cattle and selling milk, The Tribunal fixed caming capacity at Bs 900 and
dependency at Hs 600 Applying muliiplier of 135, compensation was
worked out at Rz 1,058,000, To this 2 sum of Bs 28,253 on account of
medical expenses, Rs2147 towards incidental charpes and Rs 5600
towards hospital charges were allowed. We are of the opinion that the
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STATEOF PUNJAR v JALOUR SENGH { Balakrishnan, C.1) G

earning capacity of the houschold wife has been determined on the lower

side. An ordinary labourer pets Rs 1200 per mensem and at the lowsst ai

keast Rs 1200 should have been deternuned as the earning capacity of the
deceased and dependency of the claimants at Rz 80K, The multiplier of

15 applied in this case is aiso on the lower side. Since the deceased was

aged 32 years, s per the Schedule attached 1o the Maotor Vehicles Act,

multiplier should have been (7. Thus, compensation worked out

B= 163,200 (Rs 800 % 12 = 17 To this 3 sum of Bs 7000 iz added ic.

Re 2000 towards funeral expenses and Rs 5000 lowards loss of

consoriium, payable o the hushand, ]j|:_:||{i_ﬂg lotal compensation payable

at Bs 170,200, The Tribunal under this head allowed compensation of

Bs 108,00 i.e. under this head the claimants would get Rs 62,200 over

and above that amount. The compensation granted under other heads is

considered just and reasonahble.

Thies, while cllowing tie appeal, we grant compensation of
Ke 62,200 over and cbove the amount awarded by the Tribunal o the
appellants, who would share it equally, Ca this amount they will get
interest af the rate of 12 per cont per annum from the date of filing of the
claim petition ie. July 23, 1997, ull payment, Two months' time is
allowed 1o the respondents to make the poavinen|,

If the parties object to the proposed order a5 above, they may move
the High Court within twe months for dispasal of the appeal on merits
accarding to law. ™

Copies of the order be supplicd to the counsel for the parties™ -

remphazis suppliesd)

4. Punjab Roadways (the second appellant herein) filed an application
dated 15-1-2002 (CM No. 13988-CI1 of 2002 in FAQ No. 1549 of 1999) to
sel aside order dated 3-8-2001 passed by the Lok Adalst, as it was passed
without their consent. The said application was rejected by a leamed Single
Jwdge by & short order dated 11-9-2002 on the ground that such objections
were pol maintainable or entertainable, having regard 1o its decision in
Charanjit Kaur v. Balwan! Singh (CM Mo, 1398B-CII of 2002 in FAD No.
1827 of 1999 decided on 30-7-2002} and other cases. In Charanjir Kaur the
learned Single Judge had held that &n order passed by the Lok Adalat can be
challenged anly by a petition under Article 227 of the Coastitution, as all
proceedings before the Lok Adalat are deemed lo be judicial procesdings and
the Lok Adalat is deemed 1o be a civil court under Section 22(3) of the Legal
Services Authorities Act, 1987.

5. The appellanig, therefore, filed a petition under Article 227 of the
Constitution (Civil Revision Petition No. 970 of 20043 challenging the order
dated 3-B-2001 of the Lok Adalat, The said petition was rejected by another
Single Judge of the High Coun by the ollowing order dated 26-2-2003:

“The instant petition has been filed under Article 227 of the
Constitution secking necessary  directions quashing the order dated
3-B-2001 passed by the Lok Adalat enhancing the compensation in
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favour of the respondent claimants to the tune of Bs 62,200, The order of

the Lok Adatat specifically indicated that if the parlies were nod salisfied,

they could file objections within a period of two months for the dispasal
of the appeal on merits in accordance with law. The petitioner State had
filed objections which were dismissed on 11-9-2002 and the order af the

Lok Adalar dated 3-8-2001 had attained Snality.

Now the instant petition has been filed against ch allenging the order
of the Lok Adalat dated 3-8-2001. Nothing has been pointed our showing
that such a pelition under Ariicle 227 of the Constiturion is maintainable,
Apart from the fact that the Lok Adalat has granted time for filing the
objections and the objections kave heen dismissed, the meagre increuse
in the amount of compensatinn does nol warrant any interference.

i wview of the above, the petition 5 dismissed bedng  mar
maisiemable” {emphasis supplied)

The said order is under challenge in this appeal by special leave,

6, We are rather dismayed at the manner in which the entire matter has
heen dealt with, undermining the very purpose and object of the Lok Adalats.
Al every stage the Lok Adalar and the High Court have scted in a manner
conlrary to law,

7. A reference o refevant provisions’ will be of scme assistance, befor:
examination of the issuves lnvolved. Section 19 of the Legal Services
Authorities Act, 1987 (“the L3A Act”, for shom) provides for organisation of
the Lok Adalats, Section 19(5)(0) of the LSA Act provides that a Lok Adala
shall kave jurisdiciion to determine and io arrive at o COmpromise or
setilement between the parties 1o 2 dispute in respect of any case pending
before any coun for which the Lok Adalst is srgaised. Sectice 20 relates to
cognizance of cases by the Lok Adalats. Sub-section (1) refers to the Lok
Adalats taking cognizance of cazes refermed o by courts and sub-sestion ()
refers 1o the Lok Adalats taking cognizance of marters at pre-litigation stage,
The relevant pottions of other sub-sections of Section 20, relating (o cases
referred by courts, are extracted below:

“20. (3) Where any case is refemed 0 oa Lok Adalat under
suh-section (1) ... the Lok Adalat shall proceed o dispose of the caze ., and
Errive al a compromise or setilement between the parties.

(4) Every Lok Adalat shall, while determining any reference befors it
under this Act, act with wmost expedition to artive al 2 compromise o
selilement between the parties and shall be guided by the principles of
Justice, equity, Fair play and other legal principles.,

(3] Where no award is made by the Lok Adalat an the ground shar no
campromise ar fertlement could be arrived at batween the parties, the
record of the case shall be returned by ir o the count, from which the
reference has been received under sub-section {1} for disposal in accondance
with law.

L 4 L

{7} Where the recond of the case is retumed under sub-section {5} to the

court, such court shall proceed to deal with sisch case from the stage which

i}

il
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STATE OF PUNIAR « JALOUR SINGH {Balakrishmen, C.1) fii5

was reached before such reference under sub-section (1)."

(emphasis supplied)

& 1t is evident from the said provisions thal the Lok Adalais have no
adjudicatery or judicial Functions. Their fusctions relsic  purely 1o
conciliation. A Lok Adals determines a reference on the basis of a
compromise or selllement berween the parties a1 its instance, and puts its seal
of confirmation by making an award in lerms of the compromise or
seillemeni. When the Lok Adalta is not able o amrive ol a seilement or
compromise, no award is made and the case record is retarned o the coun
from which the reference was received, for disposal in accordance with Law, -
Mo Lok Adalat has the power to “hear™ parties o adjudicale cises us a courl
does. It discusses the subject-matier with the parties and persuades them Lo
arive ai 3 jusi settlement. In their concilistory role, the Lok Adalats are
puided by the principles of justice, equity and fair play. When the LSA Aci
refers (o “determination”™ by 1he Lok Adalst and “award” by the Lok Adalat,
ihe said Act does not contemplate nor require an adjudicatory judicial
dotermination, but a non-adjedicatory determination based on a compromise
or settlement, amrived at by the parties, with guidance and assistancs fooen the
Lok Adalat, The “award” of the Lok Adalat does nod mean any independent
verdict or opinion arrived at by any decision-making process, The making of
the award is mercly an adminisimative #ct of iserporating the erms of
satflement of compromise agreed by panics in the presence of the Lok
Adalat, 2 the form of an = xecutable order under the sipnature and seal of the
Lok Adala,

9. But we find that many sitdng or retired Judges, while partizipating in
the Lok Adalzts a5 members, tend 1o conduct the Lok Adalas Tlike couns, by
hearing pariies, and imposing their views as 1o what is just and equitable, on
the parties. Sometimes they get camied wway and proceed 10 pass orders on
mierits, as in this case, even though the.e is no consensus or settlement, Such
acts, Instead of fostening aliernative dispute resolotion through the Lok
Adaims, wil] drive the litiganis away from the Lok Adalas. The Lok Adalais
should resist their lemptation Lo play the part of judges and constantly sinive
i function as condiliarors. The endeay _ur and effon of the Lok Adalats
should be to guide and persuade the pamies, with reference to principles of
justice, equity and fair play to compromise and seitle the dispute by
explaining the pros sod cons, sirengihs and weaknesses, advaniages aod
dizadvantages of their respective claims.

1) The order of the Lok Adalal in this case (exiracied above), shows Lthat
il assumed a judicial role, heard panies, ignored the absence of consensus,
and Increased the compensilion 0 an extent il considered just and
reasonable, by a reasoned order which is adjudicatory in nature. It arrogated
to jtself the appellate powers of the High Court and “allowed™ the dppeal and
“directed™ the respondents in the sppeal to pa the enhanced compensation of
Rz 62 200 within two months, The order of 1the Lok Adalat was nol passed by
consent of parties or in pursuance of any compromise or setilement between
the parties, is evident from i15 observation that “if the parties object (o the
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propoused order they may move the High Court within two months for
disposal of the appeal on menits according to law”, Such an order is not an
award ol the Lok Adalat. Being comirary 1o law and beyond the power and
jurisdiction of the Lok Adzlar it is void in the eye of the law. Such orders
which "impaose” the views of the Lok Adalais on the parties, whatever be the
good intention behind them, bring a bad name to the Lok Adalats and legal
SErVICES.

LL. The travails of the parties did not end with the Lok Adalat, Because
the Lok Adalat directed the 2ggricved party to move the High Court for
dispasal of appeal oo merits if they had objection 1o its order, the appeliants
maoved the High Court by ao application in the appeal, siating that they had
not agreed o the enhancement proposed by ihe Lok Adalat and praying that
the order of the Lok Adalat increasing the compensation by Rs 62,200 may
be sel sside s there was no sattiement or compromise, The leamed Single
Judge failed ta motice that there was no settlement or compromise between
the parites; that the order made by the Lok Adzlat was not an award in terms
of any sctilement as contemplated under the LSA Act; thar the Lok Adalat
had clearly stated that the parfies may either agree to it, or move the High
Court for disposal of the appeal on merits in sccordance with law: and that in
the absence of any settlement and “award”, the appeal before the High Court
continued o be peading and could zot have been treated as finslly disposed
ol. The leamed Single Judge instead of perusing the order of the Lok Adala
and heaning the appeal on ments, proceeded on a baseless assumplion that
the order dated 3-8-2000 of the Lok Adalat was a2 binding award and
lherefore an application to hear ihe appeal, was oot maintainable and the only
remedy for the appellants was to challenge the order of the Lok Adalat by
liling a writ pelition weder Artizie 227 of the Constitution.

LZ. It is true that where an awand is made by the Lok Adalat ic terms of a
seltlement arrived at between the parties {which is duly signed by parties and
annexed to the award of the Lok Adalat), it becomes final and binding on the
partics to the settlement and hecomes executshle a5 if it is @ decree of a civil
court, and no appeai lies against il to any count, TF any parly wants *
challenge such an award based on settlement, it can be done only by filizg a
petition under Article 226 andfor Article 227 of the Constitution, that too on
very limited grounds, But where no compromise or settlement is signed by
the parties and the order of the Lok Adalat does not refer to any settlement,
but directs the respondent to either make plyment if it agrees to the order, «-
approach the High Count for disposal of appeal on merils, if it does not agree,
is nat an award of the Lok Adalat The question of challenging such an order
in a petition under Article 227 does not arise. As slready noticed, in such a
situation, the High Court ought to have heard and disposed of the appeal on
Eris.

13, But the travails confinued. In view of the order dated ]1-9-2002
passed by the learned Single Judge holding that a petition under Article 227
has 1o be filed to challenge the order of the Lok Adalat, the appellants filed a
petition under Article 227, Bul the said petition was dismissed by amother

[a)
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Single Judge on the ground that the order of the Lok Adalat passed on
3-8-2001 had atiained finalilv as the objections To it were dismissed on
11-9-2002 and a petition under Article 227 was not maintainable to challenge
the order of the Lok Adalat. He failed 1o notice that the order dated 3-8-2001
was neither a decision nor had it attained finality. He also failed o notice that
the ohjections 1o the order were not rejected by the High Court after
consideration on merits. He also overlooked the fact that the learned Judge
who decided the appellants® application, had directed that the order of the
Lok Adalat should be challenged by filing a petition: under Article 227, Be
(hal s it miay.

14. Thus we find that the Lok Adalat exercised a powerfjurisdiction nol
vested in it On the other hand, the High Court twice refused (o exercise the
jurisdiction vested in it, thereby denying justice and driving the appellanis to
this Court. In this process, a simple appeal by the legal heirs of the deceased
for echancement of compensation, has been tossed around and is pending for
miare than eight years, putting them to avoidable expense and harassment.

15. We therefore allow this appeal and quash the order dated 3-8-2001 of
the Lok Adalal as also set aside the orders dated 11-9-2002 and 26-2-2003 of
the High Court, As 2 consequence, the High Court shall hear and dispose of
FAQ No. 1549 of 1999 which continues o be pending on its record. on
metits in accordance with law, The High Court is «equested o dispose of the
appeal expeditiously. Parties to bear their respective cosls,

(IR} 2 Supreme Court Cases [
(BEFORE S.B. SINIA AND VLS. SIRPURKAR, 11.)
HAMESH STNGH AMIYARNDTHER i Appellants;
Viersees
SATBIE SINGH AND AMOTHER .o Respondents.

Civil Appeals Nos, 345-46 of 2087, decided on January 21, 2008

A, Motor Vehicles Act, 1988 — 8, 163-A and Sch. [1 — Compensation —
Appropriaste multiplier — Determination of — Death of young person
having aged parents as sole dependants — Held, choice of mulliplier is
determined by the age of the deceased or the claimants, whichever age is
higher — Sch. 11 is to be used not only referring (o the age of victim but also
other factors relevant therefor — If a3 voung man is Killed in the accident
leaving behind aged parents who may not survive long enough to match
with a high multiplier provided by Sch. IL, then the court has to offsct such
high multiplier and balance the same with the short life expectancy of the
claimants — Complicated questions of fact and law arising in accident cases
connot be answered always by relying on mathematical equations — In
present case, taking the age of the deceased’s father to be 35 years, the

+ Agising owl of SLPs 0] Nos. 1301920 of 2607, From the Final Judgmenl and Chides dated 31-
1-2057 of tee High Court of Dredhd av Mew Delhe in BAC APT's Moz, 330-3 1 of 2003
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53. The lack of approgriate provisions relating to ensts has resulted in a
steady increase in malicious, vexatious, false, frivolous and speculative suits,
apart from rendering Section 89 of the Code ineffective. Any attempl to
reduce the pendency or encourage alternative dispute resolution processes or
to streamline the civil justice system will fail in the absence of appropriate
provisions relating o costs. There is therefore an urgent need for the
legislature and the Law Commission of Indiz o revisit the provisions relating
tor costs and compensatory costs comained in Sections 35 and 15-A of fhe
Ciode,

Conelusion

5. In the result, we allow this appral in part, sl aside the order of the
Division Bench and the learned Single Judpe directing the appellant-plainiif
to file an affidavit wndertaking 1o pay ¥25 lakhs 1o the respondent- defendants
in the event of filure of the suit, Instead, we permit the respondent-
defendants under Section 52 of the TP Act, to deal with or dispose af the suil
property in the manner they deem fit, in spiie of the pendency of the suit by
the pluinniff, subject 1o their furnishing secy rity to an extent of T3 lakhs to the
satisfacticn of the learned Single Judge,

(2010) 8 Supreme Courd Cases 24
(BEFORE R V. RAVEENDRAN AND ] M. ParcHAL, T3

AFCONS INFRASTRUCTURE LIMITED
AN AMNTTHER - 2 Appellants;

Versus

CHERIAN VARKEY CONSTRUCTION

COMPANY PRIVATE LIMITED

AND OTHERS ++  Respondents.

Civil Appeal No. 6200 of 2010%, decided on July 26, 2010

A, Civil Procedure Code, 1905 — 8. 89 and Or. 10 B, 1-A — Relerence
to ADR processes ander — Priconditions, choice of ADE process and
proper procedure — Afier completion of pleading, respondent filing
application for arbitration (an adjudicatory ADR process) under 5. 89 hut
appellant opposing the same — Refercnce of matter to £ “bitration in such
sitwation by trial court, held, Is erroncons — Reference to adjudicatory
ADR processes (arbitration or conciliation) can be made only with consent
of all parties — As appellant was pot agrecing to arbitrafion, matter
remanded o trial count for deciding upon appropriate non-adjudicatory
ADR process — Legal Aid and ADR — Reference to ADR

B5. Civil Procedure Code, 1908 — S, 89 and Or, 10 B, 1-A — Relerence
to ADR processes under — Appropriate stage, discussed — Present case (a
money suit) distinguished from family disputes and matrimonial disputes
with regard to stage for reference o ADR

t Arising ot of SLI"(€) Mo, 760 of 2007. From the Judgmest and Order dater® 11 103006 of the
High Coust of Kerads m Ernakulam in Civil Revision Petition Mo, 1219 of 2005
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The general scope of Section 89 CPC and the question whether the sad
seclion empowers the court 1o refer the parties 1o a suil 1o arbitration without the
eonsent of both parties, arose for consideration i this appeal. The respondent
filed a money suil against the appellant, In the said suit an order of atachmen
was made, Thereafter the respondents [iled an application for arbitration wiick
wis opposed by the appellunts by filing 3 counter. The nal court by 2 reasoned
arder referned the matter to arbitration though it was opposed by de appellas.
The High Court by the impugned order upleld the order of the 1nal coun

Allowing the appeal, the Supreme Cood '

Held

A civil court exercising power under Section 89 CPC cannot refer o suit 1o
arbitration unless all the parties 1o the suit agree o such reference. IF the
reference 15 o arbiiciion o conciliation, the courtd has to record that the
reference s by mutual consent [F the reference is to any other non-adjudicatory
ADR peocess, the court should briefly record the same.”

, [Paras 49i2), 447} and 44{i) ]

[he fdal cowd ded nob adopt e proper peocedere while  enfoming
Section 89, Failure w invoke Section 89 suo motu after completion of pleadings
and considering i only ‘alter an application under Section 89 was [iled, is
ermaeous. Consequently, the osders of the trial court refemng the matler 1o
arbitraion and of the High Courd affirming the said reference are g2t aside, The
trial court will oy comsider and decude upon a non-adjudicatory ADER process.

[Paras 4940, 50, 47 and 48]
Hubguys Moldings (P] Iad v Jayest B Pandpa, (3603) 5 50C 531, déenreguithed and
clarfied

The caly practical way of reading Section 8% and Order 10 Rule 1-A is that
after the pleadings are complete and sfier seeking admizsion'denials wherever-
required, and before [raming issues, the count will have meourse to Section B9,
Such recourse requies the court to consider and record the nature of the dispute,
infim the parics about the five options available and take note of their
p-2ferences and then refer them 1o one of the ahemanve dispuate resolution
processes. Bul once evidence 15 commensed, the coun will be reluctant to nefer
the matter to the ADR pmcesses lest il becomes a tool for protracting the wnal

[Paraz 24, 41, 45, 43{a) 10 43()]

However, in Family disputes or matmmonial cases the ideal stage for
mediation will be immediataly alter sexvice of patice on the respondent and
tefore the respondent files objections/wnilen statemenis. The reason being to
avert the hostlity which might further aggravate by the counter-allegations made
in his orher written stalement or shjeclions, (Para 42

. Civil Procedure Code, THIS — 5. 89 and Or 10 R LA —
Interpretation — Anomalics and draftsman’s errors — Practicablefproper
interpretation, prescribed — Regarding ficst anomaly, mercly describing
nature of dispute in a sentence or two, held, would be sulficient for the
requirement of 8. 89(1) that the court should formulate or reformulate the
terms of settlement — Secoadly, interchanging the definitions of “judicial
sottlement™ and “mediation’™ in Ss. $902)(c) and {d), held, would correct the
drafism n's error — Interpretation of Statutes — Basic rules — Purpasive
constrection — When a departure from literal rule of plain and ordimary

mieaning warranied — Rationale [or, stated
[Parss 9 to 19, 21, 25 aod 44056001
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L. Interpretation of Satutes — Rasic rules — Plain o ordinary
micaning — When applicable (oo as in presel ciase ), stated
(Paras 20 and 21)
Jates Advecere Har Arse (1) v. Uidan af fadlia, (2005) & 8CC 344, relied on
flack"s Law Dicraseary, Tth Edn ., pp. 1377 and 996, referred to
Selem Advacate Bar Avva (8] v, Dniowr of Tadia, (2003} 1 SO0 4% Sales Advorass Sir
Adsr (101 % Union of feder (3005) 6 500 344, pelicd on
Salem Advecale Bar Asve. (1) v. Unicn of India, (20005} 6 SO0 344: Bhei fravidie Sia Hamji

Vo LE Grovermie of Delbi, (19750 4 S0C 398, Tirath Singhov. Bachimar Siaph, AR 1955

SOOI Shamsas ¥ Baralekae v Disteeer Magistrate, Thara, ATR 1957 2C 324 : 1952

Cei L1 1503; Molar Mal v- Kay fron Works (P} Lrd | (2000} 4 SOC 285, Mangin v. IRC.

1971 AC 739 ; (1$71) 2 WLKR 30 (19700 1 All ER 1P QM) Srock v, Fraek fones

(Mapien) Leed | (UGTR) | WLE 231 : {1978 1 All BR 948 (L), refiad o0

Maxwell: faferpretaron of Srainte: (12th Edo., p 22R); Primciples of Sratwlory

Iaterpretaresn {1 1th Edo, P00, Lexis Mexis, p. 144), refersed

E. Civil Procedure Code, 1908 — §, 8%, Or, 10 R, 1-A and Or. 23 R. 3 —
Procedure under 5. 82 r/fw Or 10 R, 1-A, elaborated — ADR processes
being a non-starter in many courls, such elaboration is notessary —
Therefore, (1) detsiled procedure of valid reference and  choosing
appropriate ADR process, (2) orocedure if there is a seitlement or if the
reference failed, (3) procedure regarding civil court keeping track of
matlers referned so that non-adjudicatory ADR processes may be expedited,
and {4) procedure regarding keeping or sending of ariginal  records,
explained and elabornted — Arbiteation and Coociliation Act, 1996 —
Ss. 8, 11, 64, 30, 30 and 74 — Legal Services Authorities Act, 1987, 8. 11
Held "

The ADR processes in Section 89 are being referred to elaborately because
Section 89 has been a non-staner with many courts. Though the process under
Section & appears w be feagthy and complicated, in practice the process is
simple: know the dispute; exclode “unfit” cases: ascertain consent for arbiteation
ar conciliaton; if there is no consent, select Lok Adalat for simpls cases and
mediation for all ather cases, reserving reference to s Judge-assisted settlement
only in exceplional or special cases.

[Pares 45, d30a) 1o 430 and 44000 1o 44007)]

M the reference to the ADR process Jails, an receipt of the repart of the ADR
fogam, the court shall proceed with hearing of the suit. If theee is a settlement,
the court shall examine the senthament and make a decree in teems of it, keeping
the prnciples of Order 23 Rule 3. If the seitlement includes disputes which are
not the subject-matter of the suit, the comrt may direct that the same will be
povemed by Section 74 of the Arhitration and Coociliation Act (if il is o
conciliation selement) or Section 21 of the Legal Services Authorities Act, [987
(F w1s a settlement by a Lok Adalat or by mediation which is a deemed Lok
Adalath. [T the settlement is through mediation and it refates not only w disputes
which are the subject-matier of the suit, but also other disputes involving petsons
@ther than the parties to the suit, the cournt may adopt the principle underlying
Ohder 23 Rule 3 CPC [Paras 43(k}, 40 and £3(7)]

I any term of the scttlement 4 ex facie illegal or unenforceable, the sourt
should draw the attention of paries thereto to aveid ferther litigations and
disputes about executahility [Para 43(77]
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[l tee Judge in charge of the case assists the parfies and if settlement
negotiaticars Fail, he should oot deal with the sdjudicafion of the matier, © avoid

apprchensions of bias and prejudice [t i therefore advisable 1o refer cases
proposed [or judicial settlement 1o z2nother Judge [Pira 44(7)]
IF the court refers the mater 1o an AR peocess (other than arbitration), i
should keep drack of ihe natter by G a heanng date for the ATFR repon. The
pereod allotted for the ADR process can normally vary rom a week 1o two
months (which may be exiended in exceptionad cases, depending upon the
availahility of the allemative forun, e patuee of case, eic.). Under no
circumstances the coust shoula allew the ADR process lo become a tool in the
hiands of an unscrupulous litigant intent upon dragging on the proceedings.
[ Para 44(v)]
Monmnally the coun should oot send the onginal record of the case when
referring the matter 1o 2n AGR forum Tt should make available only copies of
relevant papers 1o the ADR forun. (For this purpose, when pleadings are filed
the court may insist upon filing of an cxtm copy). However if the case is referned
10 a cowt annexed medistion centre which 15, under the exclosive control and
supervision of a judicial officer, the original file may be made available wheeever
NECEsRRry. [Parn 44w
E Civil Procedure Code, 1M — 5. 89 and O 10 B, 1-A — Different
ADR processes — Distinetive nature and procedural mode, examined —
ADR processes, distinguished with reference to (1) a8 to whether consent of
parties & requiced or the parties have o abide by court’s discretionary
order, (2) binding nature of ADR process {i.e. whether ADR process is
adjudicatory or non-adjudicatory), and (3) whether case would go oot of the
giream of court permaneatly or eome back &0 court (Paras 32 to 38)
Salem Adwornte Bar Apee (f) v Unien of fediz, (2003} 1 50C 4%, Salers Advacars Bar
Azen. {if) v, Uion of fndia, (2005) 6 SO0 344; fapdish Chander v, Rasrest Chaader,
(R0 S 200 719, refied on
P Amand Grajapadtd Raju v PVG, Rape, (3004 500 539, oied
G. Civil Procedure Code, 18 — 8. 87 and Or. 10 R. 1-A — Heference
to ADR for proceeding under other statutory schemes, (1) categorised and
{2} mom-pverriding offect of 5. 82 and O 10 1. 1-A oo such other sclienes,
clarified — Legal Aid and ADR — Legal Services Authorities Act, 1987 —
5. 21 — Arbitration and Coaciliation Act, 1996, 8. 74
H. Civil Procedure Code, 1908 — 8. 89 — Manpdatory aspects — [Held,
consideration for reference of ADR process s mandatory, bul not actual
reference
L. Civil Procedure Code, 1905 — §, 8% — Applicability — Suitability for
refecence o ADR process — Categorised on the basis of nature of dispute!
G
Held
The ohject of Section B9 is that getdement should be atempled by adopting
an appropride ADR process. Meither Section 89 noe Order 10 Rule 1-A is
intemded 10 supersede or modify the provisions of the Arbitration and
Conciliation Act or the Legal Services Authorities Act, 1987, Section 89 makes it
clear that two of the ADE processes {Le. arbitration ond conciliation) will be
govemed by the AC Act, two others (ie. Lok Adalat seilement and mediation)

.....................
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by the Legal Services Authonities Act, 1987 and the last of the ADR process by
Jodicial sertlement. { Para 243
Having a hearing alier completion of pleadings. to consider recouws 10 ADR
process under Section 89, is mandatory. But aeual reference to an AR process
in all cases is not mandatory, Where the case falls uader an excluded category
there need nol be reference (o ADE process, In all other cases reference fo ADR
Process 5 a must. {Para 26)
The stanting words of Section §9 clearly show that cases which are nat suited
for ADR peocess should aot be referred under Section 89, Where the case is
unsuiied for reference w any of the ADR processes, the court will have ta bricfly
record the reasons for ot resoding o any of e setlement procedurces
prescribed under Section §9. . (Fara 26}
The following categories of cases are noemally considered 10 be pot suitahle
for ADR process having regard 1o their nature: (§) Represcntative suilts under
Order | Rulz 8 CPC which involve public interest or interest of NUMErous
persons wha are not padies before the cout, {Inn fact, even a compromise in such
3 suit is a difficult process requirmg nolice 1o the persons interested in the suit,
before 115 acceptance]. () Dispates relaling 1o eleclion o public offices (as
eontrasted from disputes between two groups Urying to get conirol over (e
managemient of societies, ciubs, associations, ete. ), (i) Cases invalving grant of
authority by the court afier enquiry, a5 for example, suits for grant of probate or
letters of sdministration. (iv) Casces involving serious and specific allepations of
fraud, Mbrication of docunents, foopery, INpersonalion, coercion, ele. () Cases
requinng protection of courls, as For exmmple, claims against minars, deities and
merttally challenged and suits for declaration of 1itie against the Govermment. {vi)
Cases invalving prosecution for criminal ollences; (Para 273
All other suits and cases of civil nature in particular the following calegories
of cases {(whether pending in civil cousts or other special inbunalsiforums) are
nonmally suitable fov ADR processes: )

() Al caser relating o trade, commerce and contracts, ncluding
disputes ansing ool of contracts {including all money claims); disputes
relating 1o specific pedonmance; disputes between suppliers and cystomers:;
disputes between bankers and customers: tispules between developers/
builders and cuscamers; dispules between landlords and tenaniscensor and
licensees; dispoies between insurer and insured:

(i) All cazes arizsing from strained or soured relatipnships, including
disptles relating to matimonial causes. manienance, custody of children:
disputes relating o partition/division amang family membersicoparceners!
co-owners; and disputes relating o pannership among pariners.

(1) All cases where there is a need for continuation af the pre-existfng
relationship in spite of the dispures, including disputes between ncighbours
{relating 1o sasemeniary rights, encroachments, nuisance, ele. ), (1) dispules
between employers and  employees; (2) disputes among members of
socieliesfassociations/apartiment owners" BESOCiations:

V) AN cuses relating 1o tortious liability, including claims - For
campensation in motor aceidentstother accidents; and

(v} Al coniumer dispures, including disputes where a traderfsupplicr/
manubacturedservice provider s keen to mamtain his buzinessiprofessional
reputation and credibility or product popularity,
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The above enumeration of “suiable” and “unsuiable™ calegonsation of cases is
ool indcncded do be cxhaustive or migid, They are tllvsiraive,. which can be
subjected 1o just excepiions or additions by the courtfiribunal exercising its
junsdiction®discretion in refeming a dispute/case o an ADR process.  (Para 26)
Appeal allowed S5-DI4RTHNCY

Advecates who q'.-pu:r:d in this case @
Eortshnan Venupopal, Semor Advocat. [Andl K. Bhatnapar, Anut Dbingra and Mano
Seshadri {for Dua Associates), Advocates| for the .P;pp:ll:r.ul.*::_
TLY. Iver, Sendor Advocate (V. Francis, Anupam Mishra, CM. Sreckumar, PR
Mayak and Drushyard Pasashar, Advocaiss) for the Rezpordents,

Chranatogical st af cases clted or page(s)
1. (207 5 500 M0, Jagdivh Chander v, Ramedt Chuasidier £
2. A0S0 SO0 344, Salem Advocare Bar Aven () v, nicn of

il 32a-b, 3d-e, W6d, 3Th; 3Tc, dlg-k
3. (2003 S B0C 531, Sebampe Holdinpr (P Lad, v, Layexh M
FPandya e ATp, ATp-h, die-d 48dw
4. (2083 1 500 4%, Salem Advocars Har Assre. [Ty, Dinion af fndic A2k, ALb-c 4 1d
5. (MDA SCC 539, P Anand Goapapati Baw v, PG Baju 41s
G, (30NN 500 28%, Matar Mal v. Kay fron Works {F) L, Jha
7. (1978) | WLE 231 : (1978) | All ER 945 (HL), Stock v. Frank Janes
{Tipron) Lsd Hig
B, (19504 500 20, Shri Mamdie Siee Ramyi v, L, Gavermor of Dethi J4g
L 1971 ACTIR . (9712 WLR 39 : {19711 | Al ER 179 {BC), Mangim v.
IRC b
10, AR 1955 ST 830, Tiraeh Sinph v, Rachurar Seph s
11, AR 1952 SC 324 - 1952 O LT 1503, Shasiras V. Pardebar v fisieicr
Magisirare, Thana A5F
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The Judgment of the Court was delivered by

BV, RAYEENDEAN, J.— Leave granted. The general scope of Section &3
of the Code of Civil Procedure, 1908 (“the Code”, for short) and the guestion
whether the said section empowers the courd to refer the parties 0o oa suil o
arbitration without the consent of both partics, anse for consideration in this
appeal.

2. The second respondent (Cochin Port Trust) emtrusted the work of
construction of cerfain bridges and roads to the appellanis under an
agreement dated 20-4-2001. The appellants sub-contracted a part of the said
work to the first respondent under an agreement dated 1-8-2001. It is not in
dispute that the agreement between the appellants and the first respondent did
not contain any provision for reference of the disputes to arbitralion.

3. The first respondent filed & suit against the appellants for recovery of
TL10, 70,881 from the appellants and their assets andfor the amounts due 1o
the appellants from the employer, with interest at 18% per annum. In the said
suit an order of attachment was made on 15-9-2004 in regard to a sum of
€225 crores. Thereafter in March 2005, the frst respondent filed an
application under Seclion 8% of the Code befone the trial court praying that
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the coun may formulate the terms of serdement and reler the niaiier o
arbutration, The appellants filed a counter dated 24-10-2003 1o the application
subrmitting that they were not agreeable for referring the matter to arbitration 2
o any of the other ADR processes under Section 89 of the Code,

4. In the meanwhile, the High Court of Kerala by the order dated
H-9-2005, allowed the appeal filed by the appeliants against the erder of
atfachment and raised the attachment granted by the trial court subject o
cendin conditions. While doing so, the High Court also directed the trial
court 1o consider and dispose of the application filed by the first respondent B
under Section 8% of the Code, ] '

5. The trial court heard the said application under Section 89. [ recorded
the Fact that the first respondent (the plaintiff) was agreeable for arbitration
and the appellants (Defendants T and 2) were -not agreeable for arbitration.
The trial court allowed the said applicatioh under Section 89 by a reasoned
order dated 26- 10-2005 and held that as the claim of the plaintif in the suit ©
related 1o a work contract, it was appropriate that the dispute should be
settled by arbotration. It formulated sixteen issues and referred the matter to
arbitration. The appellants filed a revision against the order of the trial colr,

6. The High Court by the impugned order dated 11-10-2004 dismissed
the revision petition holding that the apparent tenor of Section §9 of the Code
permitted the court, in gppropriate cases, to refer even unwilling parties 1o
arhitration. The High Count also held that the concept of pre-existing
arbitration agreement which was necessary for reflerence to arbitration under
the provisions of the Arbitration and Coneiliation Act, 1996 (“the AC Act™,
for short) was inapplicable to references under Section 89 of the Code,
having regard to the decision in Swkanpa Holdings (P) Led. v.- Jayesh H.
Pandya’. The said order is challenged in this appeal.

7. {n the contentions urged, two questions arise for consideration:

(e} What is the procedure to be followed by & court in implementing

Section 8% and Order 10 Rule 1-A of the Code?

(£} Whether consent of all parties (o the suit is necessary for

reference B arbilration under Section 39 of the Code? F

8. To find answers to the said questions, we have to analyse the object,
purpase, scope and lenor of the sajd provisions, The said provisions are
extracted below:

"8Y. Settlement of disputes outside the conrt (1) Where it appears to
the court that there exist elements of a settlement which may be acceptable

10 the parties, the court shall formulate the terms of setlement and give them g

to the parties for their observations and after receiving the observations of

the parties, the court may reformudate the terms of @ possible settlement and

refer the samic for— e

{ar} arbatmition:
(h) conciliation;

I (203} 5 500 53]
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i) judhcial settlement including settlement through Lok Adalat; or

(e} mediation,

(2} Where a dispute has been referrad—

{a) for arbitraan or concifiaion, the provisims of the Arbitration
and Conciliation Act, 1996 (26 of 1996) shall spply as if the
proceedings for arbstration or conciliaton were referred for Settlement
under the provisions of that Act;

(b)) 10 Lok Adalat, the cour shali refer the same 1o the Lok Adalat in
actordance with the provisions of sub-section (1) of Sastion 20 of the
Legal Services Awthorities Act, 1987 (39 of [987) and all other
provisions of that Act shall apply in respeet of the dispute 0 referred 10
the Lok Adalag;

() For judicial serdermeny, the coun shadi reler the same 100 suitahle
instistion of person and such institution or person shall be deemed to be
a Lok Adalat and all the peovisions of the Legal Services Authoritics
Act, 1987 (3% of 1987) shall apply as if the dispute were refermed 10 a
Lok Adalat under the provisions of that Act;

() For mediztion, the courn shall effect & compromise belween the
partics and shall follaw such peocedure as may be prescribed ™

Chrdder 10 Kule 1-A -

“1-A. Direction of the court 1o opt for any one mode of alternative
dispute resolution. —ARer recording the admissions and denial=. the coun
shall direct the parties 1o the suil to opt either mode of the settlement outside
the count as specilied in sub-section (1) of Section 89, On the option of the
partics, the courl shall fix the date of apoeamnce before such forum or
autharity a5 may be opted by the parties ™ 2
Order [0 Bede 1-8

“I-B. Appearance hefore the conciliatory forum or authority.—Where a
suit is referred wnder Rule 1-A, the panies shall appear before such forum or
authority for conciliation of the suin”

Order 10 Rule 107

“1-C. Appearance before the court conseguent to the fatlure of effars of
conciliation—Where 2 suit is referred under Rule |-A and the presiding
officer of conciliation forum or authority is satisfied that it would pot be
proper in the interest of justice 1o proceed with the matter further, then, i
shall refer the matter again to the court and direct the perties to appear
before the court on the date fixed by "

A 1T Section 89 is o be read and required 1o be implemented in its literal
sense, it Will be a tdal Judge's nightmare, It puls the cart before the horse and
lays down an impractical, il nol lnpossible, procedure in sub-section (1), It
has mixed up the definitions in sub-section (2). In spite of these defects, the
object behind Section 8% is laudable and sound. Resorn 1o altemnative disputes
resodution (for shont “ADR") processes is necessary to pive speedy and
effective relief to the litigants and to reduce the pendency in and burden upEon
the courts, As ADR processes were nol being resorted to with the desired
frequency, Parliament thought it fit 10 introduce Section 59 and Rules 1-A to
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I-C in Oeder 10 in the Code, to ensure that ADR process was resorted fo
belore the commencement of trial in suits,

0. In view of its laudable object, the validity of Section 89, with all its
imperfections, was upheld in Salem Advocate Bar Assn, (11 v. Union of Indiag?
[for short Safem Bar (f}] but referred 10 a committes, a5 it was hoped that
Section 89 could be implemented by ironing the creases. In Salenr Advocare
Bar Assn (1) v. Union of India® [for short Satem: Bar (1001, this Court applied
the principle of purposive eOnsSirLclion i an siiemp o make L workahle,

Wiat is wrang with Section 89 of the Code?

11. The [irst dnomaly is the mixing up of the definitions of “mediation™
and “judicial settiement™ under clauses (c) and (d) of sub-section () of
Section 39 of the Code, Clause () says that for “judicial seftlement™, the
court shall refer the same to a suitable institution or peson who shall be
deeimed to be a Lok Adalat. Clause (o) providas that where the reference i to
“mediation”, the court shall effect a compromise between the parties by
following such procedure as may be prescribed, It makes no sense to call g
compeomise effected by 2 count, as “mediation”, a3 is done in clause (). Mar
docs it make any sense to describe a reference made by a court to 2 suitable

- institulion or person for arriving at a settlement as “judicial settlement”™, as is

done in clause (o)

12, “ledicial setlement™ is a term in vopue in USA referring to a
setilement of a civil case with the help of 2 Judge who is nat assigned fo
adjudicale upon the dispute, “Mediation™ is also a well-known term and it
refers to a method of non-binding dispute resolution with the assistance of a
ficutral third party who trics to help the disputing parties to arrive at a
negotiated settlemient. It is also a synonym of the term “conciliation™ (See
filack's Law Dictionary, Tth Bdn., pp. 1377 and 996.)

13, VWhen words are universally understood in a particular sense, and
assigned a particular meaning in conmmon parlance, the definitions af thase
words in Section %9 with interchanged meanings has led 0 confusion,
complications and difficulties in implementation, The miz-up of definitions
of the terms “judicial settlement” and “mediation™ in Section 89 is apparently
due {0 & clerical or typographical error in drafting, resulling in the (wo words
being interchanged in clauses (¢) and (d) of Section BHZ) 0 the word
“"mediation”™ in clause () and the words “judicial settlement” in clause (c) are
interchanged, we find that the said clauses make perfect sense.

14, The second anomaly is that sub-section (1} of Section B? imports the
final stage of conciliation referred 1o in Section TH 1) of the AC Act Inta the
pre-ADR reference stage under Section 89 of the Code, Sub-section (1) of
Section #9 requires the court to fonmulate the terms of settlement and give
them to the partics for their observation and then reformulate the terms of a

2 (WM ) ROC 49
I {1005y 6 50T 344

3




Suprerse Courl Cases g Terd gn CO-008 Cegnrwghl D 19653010, $8C Buzew =7 Far L

% % { ? |'I'-|hl_'|!'E Fege 1D Saturday, Mowe oo 75 J0L1
EC}N LINE = Thig product is =cenced B uaha, alfice
-I"'-ruEF ri“tnl ToumePyiat™ gomrce @ Supremss Caurt Canen

AFCONS INFRASTRLUCTLIRE LTT: v CHERIAR 13
VAREEY CONSTRUCTION OO o LTD. {Reveendran, L)

possible settlement and then refer the same for any one of the ADR
proCisses,

15, [T sub-section (1) of Section 89 is to be literally [ollowed, every rial
Judge before [rmming issues, is required 0 ascertain whether there exist any
elements of a settlement which may be acceptable to the parties, formulate
the terms of seftlement, give them o the parties for observations and ther
reformulare the terms of a possible setilement before referring it to
arbitration, conciliation, judicial settlement, Lok Adalat or mediation. There
is nothing that is left to be done by the altemative dispute resolution forum. If
all these have to be done by the trial coust before referring the parties to
alternative dispute resolution processes, the court itsell may as well croceed
to record the settflement as nothing more is reguired to be done, as a Judge
cannad do these unless he acts as a conciliator or mediator and holds detailed
dizcussions and negotiations running into hours,

16. Scction 73 of the AC Act shows that formulation and reformulation
of the terms of settlement is 2 process carried out at the final stape of 2
conciliation process, when the settlement is being arrived al. What is required
to be donce at the final stage of conciliation by a conciliator is borrowed lock,
stock and barrel into Section 39 and the court iz wreongly required o
formuiate the terms of settlement and reformulate them at a stage prior 10
reference to an ADR process. This becomes evicentl by a cosiparison of the
wording of the two provisions,

Sectran FAI] of the Arbitration and
Comeiltarion Act, {995 relating fo the
Jinal stage of seftlemical process in
conciliatni

Section 891} af the Tpdz gff Civil
FProcedwre  relafing o a  slage
hefare refererce fo an AR praces

“T3. Senlement agreemeal—{1) When
it appears oo the concilisor thal thepe
e eenems of & seitlement which
may b scceptable to ihe parlies, he
shall feemulate the ferms of a possible
seiflement and submit them to the
pariies - for their observabions, Adter
receiving  the  observetions of  the
parties, the conciliator may relormualate
ihe terms of & possible settlement in the
light @i such ebservations.”

........

"B Seitlement of disputes ouwrside
e coerf—{ 1) Whers it speears o
the courl that there exist elements
of a setlement which may be
geceplable to the paries, the court
shall  formalate  the  termis of
seltlement amd give them to the
pariies for their observations and
after receiving the observations of
the |:|=.1'Lic5, the courl may
eformulate the terms of a possible
zelflament and refer the same For—

fa]  arbitraton;

{h] coaciliation;

{ed puedicial sculement including
seftifement  through  [ok
Adalat; o

(d)  medinbon™
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17. Formulation and reformulation of the terms of setthemient by the court
15 therefore wholly out of place a1 the stage of pre-ADE reference, It is not
possible for courts to perform these oot at a preliminary hearing (o decide
whether o case should be referred to an ADR process and, if so, which ADR
PrAMCCES,

18. If the reference is to be made to arbitration, the terms of setilement
formulated by the count will be of no use, as what is referred to arbitration is
the dispute and nat the terms of settlement: and the arbitrator will adjudicate
tpon the dispute and give his decision by way of award. If the reference is 10
conciliaion’mediationok  Adalat, then drawing up the tenms of the
settlement or reformulating them is the job of the concilistor ar the mediator
or the Lok Adalal, after poing through the entire process of conciliation/
mediation. Thus, the terms of settlement deawn up by the court will be totally
useless in any subsequent ADR process, Why then the courts should be
burdened with the onerous and virtually impossible, but redundant, task of
formulating the teoms of settlement ar pre-reference stage?

19, It will not be passible for a court o formulate the terms of the
seitlement, unless the Judge discusses the matter in detail with both parties.
The court formulating the terms of settfement merely on the basis of
pleadings is neither feasible nor possible, The requirement that the cour
should [onnulare the terms of settlement is therefore a great Bindrance 10
courts in implementing Section 89 of the Codw. This Court therefore diluted
this anomaly in Salem Bar (I} by equating the “terms of settlement”™ o o
Vsummary of disputes"” meaning thereby that the court is anly required o
Formulate a “summary of disputes” and not “terms of settlement™,

Flow shovid Seciion 89 be interpreted?

20. The: principles of statutory interpretation are well settled. Where the
words of the statute are clear and unambiguous, the provision should be
given s piain and normal meaning, without adding or rejecting any words,
Dreparture from the literal rule, by making stpuetural changes or substiluting
words in g clear statutory provision, under the guise of interpretatios will
posc a greal nsk as the changes may not be what the lepislature intended or
desired. Legislative wisdom cannot be replaced by the Judge's views, As
observed by this Court in a somewhar different context:

"6, ... When a procedure is prescribed hy the legislature, it is not for

Lhe court 1o substitute a different one according ta its notion of Justice,

When the legislature has spoken, the judpes cannod afford to be wiser”
(See Shei Mandir Sita Rangi v, Lr. Governor of Delhi®, 5CC p. 301, para 6.)

21. These is however an exception to this general rule. Where the woards
used in the statutory provision are vague and ambiguous or where the plain
and normal meaning of its words or grammatical construction thereof would
lead to confusion, absurdity, repugnancy with other provisions, the couns

3 Salem Advocate Bar Assa (W) v Daion of Tudie, (308) 6 50C 344
4 (19755 d SOC 208
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may, instead of adopting the plein and grammatical construction, use the
inferprefative tools o sel right the situation, by adding ar omitting o
substituting the words in the state. When faced with an apparenily defective
provision in a statute, courts prefer 1o assume that the deafisman had
commilled a mistake rather than concludieg that the legislature  has
deliberately introduced an absurd or imational statulory provision. Departure
from the literal rule of plain and straight reading can however be anly in
exceplional cases, where the anomalies make the literal compliance with a
provision impossible, or absurd or so impractical as to defeat the very object
of the provision. We may also mention purposive interpretation to avoid
absurdity and irationality is mwre readily and cazily employved in relaiion o
procedural provisions than with reference to substantive provisions,

21.1. Maxwell on Interpresarion af Statutes (12th Edn., p. 228), under the
caption “modification of the language to meet the intention” in the chizpler
dealing with “Exceptional Construction™ states the position succinetly:

“Where the language of a statute, in its ordinary meaning and
grammatical construction, leads 1o a manifest contradiction of the
appacent purpose of the enscltiment, of 0 s0me inconvenience or
absurdity, hardship or injustice, which can hardly have been intended, a
construction may be pul upon it which modifies the meaning of the
woards, and even the structure of the sentence, This may be done by
depariing from the rules of grammar, Uy giving an unusual meaning (o
particular words, or by rejecting them allogether, on the ground that the
legislature could not passibly have intended what its words signify, and
that the modifications made are mere comrections of carcless lanpuape
andd really give the true meaning. Where the main object and intention of
A statute are clear, it must not be reduced 3 a pullity by the draftsman's
unskilfulness or ignorance of the law, except in a case of necessity, or the
absolute intractability of the langusge used™

This Court in Tirark Singh v. Backittar Singh® approved and adopted the said
approach,

21.2. In Shamrao V. Parulekar v, Diserics Magistrate, Thang® this Courl
reilerated the principle from Maovell: (AIR p. 327, para 12}

"2, .. if one construction will lead 1o an absurdity while another
will give effect o what common sense would show was abviously
intended, the construction which would defear the ends of the Act must
be rejected even if the same words used in the same section, and even the
samne sentence, have to be construed differently. Indeed, the law goes so
far a5 to require the courts sometimes even 1o modify the grammatical
and ordinary sense of the words if by doing so gheurdity and
inconsistency can be avoided.”

5 AR 1955 8C 830
O AR 1952 50 524 1952 Cri 1.7 1503
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21.3. In Molar Mal v. Kay fron Works (P) f1d? this Court while
reiteraling (hal courts will have to fallow the rule of literal construction,
which enjoins the court to take the words as used by the legislature and 10 g
give it the meaning which naturally implies, held that there is an exception to
that rule. This Court ebserved; (SCC p, 295, para 12)

U420 That exceplion comes into play when application of literal
construction of the words in the statute leads to absurdity, inconsistency
ar when if is shown that the legal context in which the words are used or
by reading the stafute as a whole, it requires o dilferent meaning.” o
21.4, In Mangin v. IRC* the Privy Council held: (AC p. 746 E)

"... the object of the construction of a statute being to ascertain the
will of the legislature it may be presumed that neither injustice nor
abisurdity was intended. If therefore a literal interpretation would produce
such a result, #nd the language admits of an interpretation which would
avoid it, then such an interpretation may be adopted.”

21.5. A classic example of correcting an error committed by the
drafltsman in legislative drafting is e substifution of the words “defendant’s
witnesses” by this Court for the words “plalniff’s witnesses™ occurring in
Order 7 Rule 14(4) of the Code, in Salem Bar (If)3. We extract below the
relevant portion of the said decision: (3CC pp. 368-69, para 35}

35, Order 7 relates to the production of documents by the plaintiff
whereas Order 8 relates to production of documents by the defendant,
Under Order § Rule 1-A{4) a document nat produced by the defendant
can be confronted (o the plaintiff's witness during cross-examination.
Similarly, the plaintiff can also confront the defendant's witness with a
document during cross-examination, By mistake, instead of “Gefendant’s -,
wilnesses”, the words ‘plaintiff's witnesses” have been mentioned in
Order 7 Rule 14(4). To avoid any confusion, we direct that till the
legislature comects the mistake, the words “plaintifl*s witnesses”, would
be read as ‘defendant’s witnesses® in Order 7 Rule 14(4). We, however,
hope that the mistake would be expeditious'y corrected by the
legistature.” f
21.6. Justice G, Singh extracts four conditions that should be present to

Justify departure from the plain words of the statute, in his treatise Principles
af Statutory Interpregation (12th Edn., 2010, Lexis Nexis, p. 144) from the
decision of the House of Locds in Stack v, Frank Jornes (Tipon) Lad%: (WLER
p. 237 F-G)

oooa court would only be justified in departing from the plain wosds g
of the statule when it is satisfied that; {J) there is clear and gross balance
of anomaly; (2) Padiasent, the lepislative promoters and the draftsman
could nat have envisaged such anomaly, could not have been prepared to

T {20005 450 205

S A9TLACTIF:(1971) 2 WLR 39 (1971 L Al ER IT9{PC) h
3 Eolean Advrcare Far Avse (1) v. Eheloe of fadia, (2005p 6 500 344

B {19°98]) 0 WLE 230 - (19741 § Al FR 948 (HL)
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accepl it in the interest of a supervening legislative chjective; (1) the
8 anomaly cin be obviated without detriment to such legistative abjective;

() the language of the stalute is susceptible of the modification reguined

to obviate the anomaly,”

22, All the aloresaid four conditions justilying departure from the literal
rule, exist with reference 10 Section 85 of the Code, Therefore, in Salem Bor
(1P, by judicial interpretation the entire process of formulating the terms of

0 settlement, giving them to the parties for their ohservation and reformulating
the terms of a possible settlement afier receiving the observations, contained
in sub-section (1) of Section %9, is excluded or done away with by stating
that the said peovision mierely requires formulating a summary of disputes.

Further, this Court in Salem Bar (1P SCC p- 381, para 65; adopied the

following definition of “mediation” suggested in the model mediation rules,
€ inspile of a different definition in Section 89(2)d):

“Settlement by “mediation’ means the process' by which 3 mediator

appointed by parties or by the court, as the case may be, mediaies the di i

between: the parties 1o the suit by the application of the provisions ﬂu‘.’

Mediation Rules, 2003 in Part 1T, and in particular, by faciliating discussion

between parties directly or by communicating with each other through the

o mediator, by assisting  parties i wentifying  issues,  wducing

misunderstandings, clarifying priodities, exploring areas of COMpromise,

generativg options in an altempl (o solve the dispute and emphasising thart i

15 the partics” own responsibility for making decisions which alfect them.”

23. All over the country the courts have been referring cases under
Section B2 to mediation by azsuming and understanding “mediation™ to mean
a dispute resolution process by negotiated settlement with the masisiance of a
neutral thied party. fodicial settoinent is understood as referming o @
compromise entered by he paties with the sssistance of the court
sdjudicating the matter, or another Judge to whom the court had referred the
dizpute,

24. Bection 89 has to be read with Rule 1-A of Order 10 which requires
¢ -the court 1o direct the parties to opt for any of the five modes of altemative
dispute resolution processes and on their option refer the maner. The said
Rule docs not require the court 1o either formulate the teems of seltlement or
make available such terms of settlement 1o the parties to refonmulate the
termis of & possible settlement after receiving the observations of the parties.
Therefore the only practical way of reading Section 82 and Order 10 Rule
1-A is that after the pleadings are complete and after seeking admission/

d denials wherever required, and before framing issues, the court will have
recourse (o Section 89 of the Code. Such recourse requires the court 1o
consider and record the pature of the dispute, inform the parties sbout the
five options available and take nole of their preferences and then refer them
Lo anc of e allermative dispute resolution processes.

h

¥ Felem Advocars Bar Aren, (IFh v Mmicw of fraie, (2005 § S0OC 344
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15, in view of the foregoing, o has 0 be concluded that proper
inferpretation of Section 89 of the Uode reguires Twao changes from a plain
and literal reading of the section. Firstly. it is not necessary for the court,
before referring the partes 1o an ADR process o formulate or reformulate
the terms of 2 possible setlement. It is sufTicient if the court merely describes
the pature of dispute {in a sentence o two) and makes the reference,
Secondly, the definitions of “judicial settlement™ and “mediation” in clauses

(¢} and {d)} of Section 832} shall have to be interchanged to correct the.

draftsman's error. Clauses (¢) and (d) of Section 52(2) of the Code will read
as under when the two tesms are interchanged:

() far "mediation”, the court shall refer the sanwe to a suitable
institution or person and such instiiution or person shall be deemed 1o
a Lok Adalat and all the provisions of the Legal Services Authorities Act,
1987 (39 af 1937} shall apply as if the dispute were referred to a Lok
Adalat under the provisions of that Act:

() for “judicial sealement”, the court shall effect a compromise
between the parties and shall follow sech procedure 3s may be
prescribed :

The above changes made by interpretative process shall remain in force till
the legislature corrects the mislakes, so thal Section 89 is nol rendered
meaningless and infractuous,

Whether the reference to ADR process is mandatory?

26. Scction 39 starts with the words “where it appears o the court that
there exist elements of a settlement™. This clearly shows that cases which are
not suiled [or ADE process should not be referred ander Section 89 of the
Code. The court has to form an opinion that a case is one =1 is capable of
being referred to and settled through ADR process. Having regard to the
tepor of the provisions of Rule 1-A of Order 10 of the Code, the civil coun
should imvariabiy refer cases to ADR process, Only in certain recognised
excluded categories of cases, it may choose nol to refer to an ADR Process,
Where the case is unsuited for referznce to any of the AUR processes, the
court will have 1o briefly record the reasons for nol resorting to any of the
setilement procedures prescribed under Section 82 of the Code. Therefore,
having a heanng after completion of pleadings, to consider recourse 1o ADR
process under Section 8% of the Code, is mandatory, But actual reference w
an ADE process in all cases is not mandatory, Where the case falls under an
eacluded catcgory there mecd nol be reference o ADR process. In all other
cases refercnce to ADR process is a must.

27, The [ollowing categories of cases are pormally considered o be not
suitable for ADR process having regard to their nature:

(i} Fepresentative suits under Order | Bule § CPC which involve
public interest or interest of numerows persons who are not parties before
the court. (In lact, even & compromise in such a suit is a difficult process
requiring police to the persons interested in the suit, before its
acceptance).
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(if) Disputes relating to election to public offices (as contrasted from
a8 dispules hetween two groups trying to get control over the nEnEement
of societies, clubs, association, ¢ic.).
(i) Cases involving grant of authority by the court after enguiry, as
for example, suits for grant of probate or letters of administration,
(iv) Cases involving sericus and specific allegations of fraud,
fabrication of documents, forgery, impersosation, coercion, efc.

b (v} Cases requiring protection of courts, as for example, claims:
against minoes, deifics and me mally challenged and suits for deciaration
of title against the Governmen:.

{vi} Cases involving prosecution for criminal offences.
28. All otlier suits and cases of civil nalure in particular the following

g categories of cases (whether pending in civil courts or other special

tribunzlaforums) are pormally suitable for ADR processes:
() Al cases relating to irade, commerce and contracts, including

*  disputes arising oui of contracts (including all money laims);
= dispules relating to specific performance;
*  disput=s between suppliers and customers;

L * disputes batween bankers and customers;
2 disputes betweeen developersibuilders and customers:
*  disputes between landlords and temants/licensor and licensees:
* disputes between insurer and insured;
(i) All cases artsing from strained or soured relatiorships, including

& * disputes rolating to malrimonial causes, mainte nance, wustody of

childremp:

* disputes relating (o panitioafdivision among family members/
COparceners/ion-owners; and

= disputes relating to pannership among partners.

! (i) Al caxes where there is ¢ need for continuation of the pre-

existing relationship in spite of the disputes, including
* disputes between neighbours (relating to easementary rights,
encroachments, nuisance, elc.);
*  disputes between employers and employecs;
* disputes among members of societies/fassociations/apartment
g Owners” associalions;
() All cases relating 1o tertious liability, including
* claims for compensation in motor accidents/other aceidents; and
(1) All consumer disputes, including
*  disputes where a trader/supplier/manufacturer/service provider is
h keen 1o maintain his businessiprofessional reputation and
credibifity or product popularity.
ol
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The above enpumeraticn of "sunable™ and "unsuitable’ categonzauon of cases
iz nd intended webe exbavstive or dzid. They are illustrative, which can b
subjected (o just excepuions or additions by the courtfribunal exercising it-
jurisdiction/discretion in referring a disputedcase to an ADHR process.

How fo decide the appropriate ADR process under Section 597

29, Section B9 refers to five types of ADR procedures, made up of one
edjudicatory  process (arbitration) and four negoliatory {non-adpudicatoes §
processes—conciliation, mediation, judicial senalement and Lok Adala
seltlement. The object of Section B9 of the Code is that setdement should be
aftempiced by adopting an appropriate ADR peocess before the case proceads
to tnal, Meither section 39 por Fule 1-A of Ceder 10 of the Code 15 infended
to supersede or modily the provisions of the Arbitration and Conciliation Act,
1996 or the Legal Services Authorities Act, 1987. On the other hand, Section
89 of the Code makes it clear that two of the ADR processes—arbitration and
concilistion, will be povernsd by the provisions of the AC Act and the two
other ADE processes—ULok Adalat settlement and mediation (see amended
definition in para 25 abowve), will be povemed by the Lepal Services
Authorities Act. As for the last of the ADR processes—judicial settlement
(zee amended definition in para 25 above), Section B9 makes it clear that i is
nol governed by any enactment and the court will follow such nrocedure as
may be prescribed (hy appropriate rules). :

30, Rule 1-A of Order [0 requires the court to pive the option to the
paties, o choose any of the ADE processes. This does nod mean an
individual option, but a joint option or consensus about the choice of the
ADE proceaz, On the other hand, Section 89 vests the choice of reference o
the court, There is of courde no inconsistersy. Section 89 af the Code gives
the jurisdiction o refer o ADE process and Bules [-A o 1-C of Ocder 10 lay
down the manner in which the said jurisdiction is to be exercised, The
schemz 15 that the court explains the choices available reparding ADE
process (o the parties, permits them o opt for a process by consensus, and if
there is no consensus, proceeds (o choose (e process,

3. Let v next consider which of the ADR processes require motual
consent of the parties and which of them do_not require the consent of
perlies,

Arbitration

32, Arburation is an adjudicatory dispute resolution process by a povaw
forutn, governed by the provisions of the AC Act. The said Act makes it clear
that there can be reference to arbitution only if there is an “arbitration
agreement” between the parties, If there was a pre-existing arbitration
agrecment between the parties, in all probability, even before the suit reaches
the stape poverned by Order 10 of the Code, the matter would have stood
referred 1o arbitration either by invoking Section 8 or Section 11 of the AC
Act, and there would be no need to have recourse o arbitration under Section
8% of the Code, Section 89 therefore presupposes that there is no pre-existing
arbitration agrecment.
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43, Even if there was no pre-existing arbitration dgreement, the parties (o
the suit can agree for arbitration when the choice of ADR processes iz offered
t0 them by the count under Section 89 of the Code, Such agreement can be by
means of a joint memo or joint application or a joint affidavit befoe the
court, or by record of the agreement by the court in the order-sheet signed by
Lhe parties. Onee there is such an agreenwnl in writing signed by parties, the
meitter can be relerred o arbitration under Section 89 of the Code; and on
such relerence, Lhe provisions of the AC Act will apply o the arbitration, and
as noticed in Salerr Bar (12, the case will o outside the stream of the court
permanently and will not come back to the cour.

3. Il there is no apreement between the parties for reference to
arhitration, the court cannot refer the matter 1o arbiteation under Section 89 of
the Code. This is evident from the provisions of the AC Act. A court has no
power, authority o jurisdiction to refer unwilling parties to arbitration, if
there §s no arbitration agreement. This Court has consistently held thai
though Section 8% of the Code mandates reference o ADE processes,
reference (o arbitration under Section %9 of the Code could only be with the®
consemd of both sides and not otherwise,

3.1 In Salem Bar (1) thiz Court held: (SCC [ 55, paras 9-10)

0. It is quite obvious Uit the reason why Section % has been
insented is (o try and see that all the cases which are Gled in courl need
N necessarily be decided by the court itsclf, Eeeping in mind the law's
delays und the limited number of Judges which are available, it has now
become imperative that resont should Bo had o alternative dispuic
resolution mechanism with a view to bring to an end litigation between
the parlies at an early date. The alternative dispute resolution (AGR)
mechanizm as cu.demplated by Section 89 is arbitration or conciliation
or judicial seulement including settlement through Lok Adalat o
mediation...

10. . If the parties agree to arbitration, then the provisians of the
Arbitrasion and Conciliation Act, 1996 will apply and that case will po
Gulside the sireaw of the court but resorting o conciliation or judicial
settlement or mediation with a view to settle the dispute would nat ipso
facto take the case outside the judicial system. All that this means is that
effort has to be made (o bring about an amicable settlement between the
partics but if conciliation or mediation or judicial settlement i not
possible, despite efforts being made, the case will ultimately go to trial ™

[emphasis supplied)

3.2, In Salem Bar (/1) this Court held: (SCC p- 376, paras 54-56)

“54, Some doublas 10 a possible conflict has béen expressed in view
of use of the word ‘may’ in Section 89 when it stipulates that ‘the court

I Ealem Advescaic Bar Asig, (T} v, Unioa of Inadio, (A3} | SOC 49
3 Salean Advercare Bar Assw (W] v, Unigr of fedia, (20051 6 200 344
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may reformulate the terms of a possible settlement and refer the same
for’ and wse of the word “shall” in Order 10 Rule 1-A when it states that
“the count shall direct the parties o the suil to opt either mode af the
settlerent outside the court as specified in sub-section (1) of Secrion 89,

93, The inteation of the legislature behind enacting Section 89 is thas
where it appears to the courl that there exisis an element af a setilement
wiich may be acceptable to the partics, they, at the instance of the court,
shall be made to apply their mind g0 as to opt for ene or the other of the
four ADR methods mentioned in the section and i the pdrties do nor
agree, the court shall refer them to one or the other of the said mades,
sSection 89 uses both the words “shall” and “may” whereas Crder 10 Rule
I-A uses the word “shall' but on harmonious reading of these provisions
i becomes clear that the use of the word ‘may’ in Section 89 only
governs the aspect of reformulation of the terms of a possible sentlenent
amd its refecence (o one of the ADR methods. There 15 no conflicn. It is
evident that whal is refemed to one of the ADR modes is the dispute
whicl is summarised in the terms of setilement formulaied o
reforrnelaed In terma of Sechion 89

56. One of the modes w which the dispute can be refeared s
“arbifration”, Section #9(2) provides (hat where a dispute has been
referred Tor wrhitration or conciliation, the provisions of the Arhitration
and Caonciliation Act, 1996 (for short ‘the 1996 Act’) shall apply as if the
proceedings for arbitration or conciliation were refemred for setilement
under the provisions of the 199G Aci, Section & of the 1996 Act desls
with the power to refer parties to arbitration where there is arbiimtion
agreement. As beld in P Angnd Gajaparli Raju v. PV.G. Raju'™ the 1996
Act poverns o case shere arbitration {5 agroed upon before or pemding a
sull by all the parties. The 1996 Act, however, does nod contemplate a
situation as in Section 89 of the Code where the court asks the parties to
choose one or other ADRs including arbitration and the parties choose
arbitration as thelr option. @ course, the parties have io agree for
arbitration.” wemiphasis supplied)
343, The position was reiterated by this Court i Jagdish Chander v.

Rarmesh Chander!! thus; (SCC £, 726, para 10)

“0, LTt should not also be overlooked that even though Section 89
mandates courts o refer pending suits to any of the several alternative
dispute resolution  processes “mentioned  therein, diere cannot be a
reference o arbitration gven wnder Section 83 CPC, unless there is a
muetual consent of all parties, for such reference”  (emphasis supplied)
M4, Therefore, where there i3 no pre-existing arbitration apreement

between the parties, the consent of all the parties to the suit will be necessary,
lor referring the subject-matier of the suit to arbiteation under Section 89 of
the Code,

16 (2000) 4 5OC 539
11 (2007) 5 50C 719
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{evrreritaiion
i 33, Conciliation is a non-adjudicatory ADR process, which is also

govemed by the provisions of the AC Act. There can be 'a valid relerence 1o
comciliation only if both parties o the dispute agree 1o have negotialions with
the Lelp of & third party or third parties either by an agresment or by the
process ol invitation and acceptance provided in Section 62 of the AL Act
followed by appointment of conciliator(s) as provided in Section 64 of the
6 AC Act, Il both parties do not agres for conciliation, there can be o
“conciliwfion”. As a consequence, as in the case of arbitration, the eourt
cannid refer the parties to conciliastion under Section 89, in the absence of
coasent by all parties, As contrasied from arbitmtion, when a matber s
referred to conciliation, the matter does ot g0 oul of the stream of the cournt
process perminently: IF there is no setilement, the matter is returned 1o the
€ court for framing issues and proceeding with the trial.,

The ather three ADR processes
J6. If the parties are not agrecable for edther arbitration or conciliation,

both of which require consent of all parties, the court as to consider which !

of. the otheér three ADR processes (Lok Adalat, mediation and judicial
¢ setllement) wihich do not require the coasent of parties for reference, s
suitable and appropriste and refer the partics fo such ADR process, If
meediation process is not available (for want of a mediation centre of qualified
mediators), necessarily the court will have to choose helween referanoe o
Lok Adalat or judicial settlement. If the facility of mediation is available,
then the choice becomes wider, I the suit is complicated or lengthy,
mediation will be the recognised choice. If the suit is pot complicated and the
di.pules are easily sortable or could be setled by applying clear-cul legal
panciples, Lok Adalat will be the preferred choice. If the court fecls that a
suggestion or guidance by a Judge would be appropriate, it can refer it to
another Judge for dispute resolution, The court has wsed its discretion in
choosing the ADR process judiciously, keeping in view the nature of
g dis utes, intercsts of parties and expedition in dispute resolution,

Whether the seitlement in an ADE process is Binding in itself?

37. When the court refers the matter to arbitration under Section 89 of
the Act, as already noticed, the case goes ool of the siream of the court and
becomes an independent proceeding before the Arbitral Tribunal. Arbitration
being an adjudicatory process, it always ends in a decision, There iz also po

g question of filure of the ADR process or the matter being returned 10 the
court with a lailure report. The award of the arbittators is binding on the
parties and is executablefenforceable as il a decree of 3 court, having regard
to Section 38 of the AC Act, If any settiement is reached in the arbitration
proceec.gs, then the award passed by the Arbitral Tribunal on such
settle. 2nt, will also be binding and executablefenforceable as if a decree of 2

T court, under Section 0 of the AC Act.
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38, The other tour ADR processes are non-adjudicatory and the case does
nal go out ol the siream of the court when a reference is made (o such 3 non-
adjudicatory ADE forum. The court retains is contral and jurisdiction over
the case, even when the matter is before the ADR forum. When a matter is
seftled dwough conciliation, the settlement agreement is enforceable as if it is
a decree of the coun having regard 10 Section 74 read with Section 30 of the
AC Act. Similarly, when a sentlement rakes place belore the T ok Adalar, the
Lok Adalat award is also deemed to be a decres of fhe civil court and
execilable as such under Secton 21 of the Legal Services Authorities Act,
1987, Thaugh the settlement agreement in a concilistion or a scitlement
award of a Lok Adalzt may ot require the seal of approval of the court for its
enforcement when they are made in 2 direct reference by parties without the
intervention of court, the position will be different if they are made on a
reference by a courl in a pending suit/proceedings. As the court continues 1o
retain control and jurisdiction over the cases which it refers 1o conciliations,
or Lok Adalats, the settfement agreement in conciliation or the Lok Adalar
award will have to be placed before the court for recording it and disposal in
ils tems. :

39, Where the reference is 1o a neutral thicd party (“mediation” as
uefined above) on a court refarence, though it will be deemed o be reference
o Lok Adalat, as the courd retaing its control and jurisdiction over the matter,
the mediation settiement will have (o be placed before the court for recording
the settlement and disposal. Where the matter is referred to another Judge

and settlement is arrived at before him, such setilem=nt apreement will also

have 1o be placed before the court which referred the matter and that court
will mes= 3 decres in tecms of i,

40. Whenever such settlemients reached before pon-adjudicatory ADR
lora are placed before the coun, the court should spply the principles of
Order 23 Rule 3 of the Code and make a decresforder in terms of the
settlement, in regard 1o the subject-matter of the suit/proceeding. In regard 1
matters/diznutes which are ot the subjoedt-matter of the suit/procecdings, the
court will have 1o direct that the setteement shall be governed by Section 74
of the AC Act {in respect of conciliation settlements) or Section 21 of the
Legal Services Authorities Act, 1987 (in respect of settiements by a Lok
Adalat or a mediator). Only then such settlements will be effective '

SR APT RO L b = i

41. Having regacd to the provisions of Section 89 and Rule 1-A of
Order 10, the stage s which the court should explore whether the matter
should be refemred to ADR processes, is after the pleadings are complete, and
before {raming the issues, when the matter is taken vp for preliminary
hearing for examination of parties under Order 10 of the Code. Hodvever, if
tor any reason, the count had missed the opportunity to consider and refer the
matler 1o ADE processes under Section 89 before framing issues, nothing
prevents the court from resorting to Section 89 even after framing issues. But
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once evidence 15 commenced, the cour will be reluctant 1o refer the matter to
a the ADR processcs lest it becomes a tood for profracling the trial.

42. Though in civil suits, the appropriate stage for considering reference

o ADR processes is after the completion of picadings, in family disputes or

matrimoaial cases, the position can be slightly different, In those cases, the

relationzhip becomes hostile on account of the various allepations in the

pefition against the spouse. The hostility will be further agpravated by the

&  counter-allegations made by the respondent in his or ber written statement or

objections. Therefore, s far as Family Courts are concerned, the ideal slage

for mediation will be immediately after service of respondent and befare the
respondent files objectionsfwritten statements. Be that as it may.

43". We may summarise the procedure (o be adopted by-a court under

Section £2 of the Code as under:

H (ta) When, the pleadings are complete, before framing issucs, the
court shall fix a preliminary hearing for appeasance of parties, The court
should acquaint itself with the facis of the cage and the nature of the
disputc between the parties.

{ir) The coun should first coasider whether the case falls under any
of the category of the cases which are regfiired to be tried by courls and
not fit 16 be relerred to any ADE processes. IF it finds that the case falls
under any excluded category, it should record a brief arder refermring to
the nature of the case and why it is not fit for reference o ADR
processes. I will then proceed with the framing of issucs and trial,

{7 In cther cases (that is, in cases which can be refemred o ADR
processes) the count should explain the choice of five ADR processes to
the partizs to enabie them to exercise their option,

() The court should first ascentain whether the parties are willing for
arbitration. The court should inform the parties that arbitration is an
adjudicatory process by a chosen private forum and reference 1o
arbitration will permanently take the suit cutside the ambit of the court,
f The parties should also be informed that the cost of arbitration will have

1o be borue by them, Oaly if both parties agree for arbitration, and also
agree upan the arbirator, the matier should be referred (o arbilration.

(€} If the parties are pot agrecable Tor arbitration, the cour should
ascertiin. whether the parties are agreeable for reference to conciliation
which will be governed by the provisions of the AC Act, If all the parties

a agree for reference to conciliation and agree upon the conciliators), the
court can refer the matter (o concilistion in accoedance with Section 64
of the AC Act,

(3 If the parties are not agreeable for arbitration and conciliation,
which is likely to happen in most of the cases for wanl of consensus, the
court should, keeping in view the preferences/options of parties, refer the

* Ed.: Parn 43 eonrected vide Dficial Comngendum Mo, F 3R B IR0 dated 2783010
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migtier oy any one of the odher theee ADE processes: (o) Lok Adalat; (8)
mdiztion by a neuwtral third-party facilitator or mediator; and () a
judicial settlcmnenl, where o Judge assists the parties to aive af a
settienrent,

(g} Il the case is simple which may be completed in a single sifting,
or cases relating to a matter where the legal principles are clearly settled
and there i3 no personal animosity between the parties (as in the case of
motor accident claims), the count may refer the matter to Lok Adalal, [n
cage where the questions are complicated or cases which may reguire
several rounds of megoliationz, the cournt may refer the matter o
mediation. Where the facility of mediation is nof available or wheee the
parfies opl for the guidance of a Judge to arrive 2l 2 settlement, the court
ney reler the matier to another Judge for attempting setllement.

{le) If the reference to the ADR process fails, on receipt of the epon
of the ADR forem, the court shall proceed with hearing of the suit, If
there is a settlement, the court shall examine the setlement and make a
decree in terms of it, keeping the pnciples of Order 23 Rule 3 of the
Code in mind,

() If the settlement includes disputes which are not the
subjoct-matter of the suit, the court may direct that the same will bhe
governed by Section 74 of the AC Act (if it is a conciliation settlement)
or Section 21 of the Legal Services Authorities Act, 1987 (if it i5 a
settlement by a Lok Adalat or by mediation which is a deemed Lok
Adalat). [T the settlement is dwough mediatica and it relates not only to
dispuies which are the subject-matter of the suit, but also other disputes
invalving persons other than the parties to the soit, the court may adopt
the principie undedying Ovder 23 Rule 3 of the Code. This will be
necessary as many settlement agrecments Seal with not only the disputes
which are the subject-matter of the suit or proceeding in which the
refercnce is made, bul also othec disputes which are ot the subjsct-
matler of the sui.

{7} If any tenm of the settlement is ex facie illegal or unenforceable,
the courl shauld draw the attention of parties thereto to avoid further
litigations and disputes about exscutability.

44. The court should also bear in mind the<following congequential
aspects, while giving eflfect 1o Section 89 of the Caode:

{0) IT the ceference 13 to arbitration o conciliation, the court bas to
record that the reference is by muteal consent. Nothing further need be
stated in the order-sheet.

(ie) I the reference is 10 any other ADR process, the court should
briefly record that having regard to the nature of dispute, the case
deserves (0 be referred 1o Lok Adalat, or mediation or judicial seitlement,
as the case may be. There is no need for an elaborate order for making
the reference.
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(#ii) The requirement in Seciion 89 1) that the court should formulate
or reformulate the terms of settiement would only mean that the eourt has
to baefly refer to the nature of dispute and decide upon the appropriate
AR process.

(v} If the Judge in charge of the case assists the parties and if
selllement negotiations fail, he should not deal with the adjudication of
e matler, to avoid apprebensions of bias and prejudice, It is therelore
advisable to refer cases proposed for judicial settlement to another Judpe,

(v} If the court refers the matier w0 an ADR peocess (other than
arbitmtion), it should keep track of the matier by fixing a hearing date for
the ADE report. The periced allotied for the ADR process can normsally
viry from a week 1o two months (which may be extended in exceptional
cases, depending upon the availability of the allernative forum, the nature
of case, efe.), Under no circumstances the court snould allow the ADR
process 10 beoome a ool in the hands of an unscrupelous litigant. intent
upon dragging on the proceedings.

(vi) Normally the court should not send the original record of the
case when refeming the matter 10 an ADR forum. It should make
available oaly copies of relevant papers 1o the ADR forum, (For this
purpase, when pleadings are filed the count may insist upon filing of an
exlin copy), However if the case is referred to a court annexed mediation
centre which is under the exclusive contro! and supervision of a judicia
officer, the original file may be made available wherever necessary,

43. The procedure and consequential aspects referred 1o in the earlier two
paragraphs are intended to be general puidelines subject to-such changes as
the court concerned may deem fit with reference 1o the special circumstances
of a case. We have referred 1o the procedure and process rather elaborately as
we find that Section 89 has been 1 non-starter with many courts, Though the
process under Section 39 appears to be ienpthy and complicated, in praciice
the process is simple; know the dispute; exclude =unfit™ cases: ascentain
consent for arbitration or conciliation; il there is no consent, select Lok
Adalar for simple cases and mediation for all other cases, reserving reference
tor 2 Judge-assisted scttlement enly in exceptional or special cases.

Conclusion

46. Coming back 1o this case, we may refer to the decision in Subarya
foidings! relied upon by the respondents. to contend that for a reference to
arbitration under Section 89 of the Code, consent of parties is not required.
The High Cowrt assumed that Fukanya Holdings! has held that Section £9
enables the civil count to refer & case (o arbitration even in the absence of an
arbitration sgreement. Sukanya Holdings! does not lay down any such
proposition. In that decision, this Count was considering the question as to
whether an application under Section 8 of the AC Act could be maintained

I Sukanya Holdings (P] Led v. Saperh B, Pandya, (F003) 5 500 531
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even where a part of the subject-matter of the suil was not covered by an
armirauon agreement, The only obscrvations in the decision relating o
Sectvn 8% 2re as under: (SCC p. 536, para [8) g

"o Reliance was placed on Section 89 CPC in support of the

argument that the matter should have been refemred to arbitration, In our

view, Section 89 CPC cannot be resorted (o for interpreting Section § of
the Act as it stands on a different footing and it would be applicable even

in cases where there is no arbitration agrecment for referming the dispute

bor arbitration, Further. for that purpose, the court has o apply its mind b

to the condition conmlemplaled under Section 39 CPC and even if

application under Section 8 of the Act is rejected, the court is required (o

fodlivwe the procedure prescribed under the said section”

47. The observations only mean thal even when there is no existing
arbitration agreement enabling filing of an application under Section 8§ of the
Act, there can be a reference under Section 29 to arbitrtion if partizs agree ©
to arhitration. The observations in Setanya foldings' do not assist the first
respondent as they were made in the context of considering a question as to
whether Section 8% of the Code could be invoked for seeking a reference
under Section ¥ of the AC Act in a suit, where only a part of the
subject-matter of the suit was covered by arbitration agreement and other
parts were nid covered by arbitration agreement,

A8, The first respondent next contended that the effect of the decision in
Subanya floldings® is that Section 9 CPC would be applicable even in cases
where there is no arbitration agreement for refeming the dispute 1o
arbitration. There can be no dispute in regard to the said proposition as
Section 89 deals, not only with arbitration but also four other modes of
non-adjudicatory  resolution processes and existence of an  arbitration
agrecment is not a condition precedent for exercising power under Section 89
of the Code in regard to the said four ADR processes,

49, In the light of the shove discussion, we answer the questions as
Fr!ovars:

(£} The trial court did not adopt the proper procedure while enforcing
Section 89 of the Code. Failure to invoke Section 89 suo matu after
comgretion of pleadings and considering it only after an application
under Section B was filad, is emmoneous,

(f) A civil cowt exercising power under Section 89 of the Code
canmod refer @ suil to arbitmtion unless all the parties to the suit agree for
such reference, q
50. Consequently, this appeal is allowed and the order of the trial coun

referring the malter to arbitration and the order of the High Court affirming
the said reference are set aside. The trial court will now consider and decide
upon a non-adjudicatory ADR process,

| Sukauya Moldigs (P Lnd v Japech T Pandpa, (3H00) 5 S0OC 531







