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¢ CONFIDENTIALITY

7.0 While addressing the issue of confidentiality in the opening statement
emphasis should ideally be upon the following:

(a)

(b)

(d)

(e)

()

As il 1s imperative for parties to trust the process of mediation,
confidentiality is central to mediation.

Assurance of confidentiality is essential to ensure that parties
comununicate fully and openly without fear of information being

disclosed to the other.

Assutance of confidentiality renders Mediation more appealing as it
provides a safe environment to disclose information.

Confidentiality, if assured and demonstrated encourages parties to
consider and accept reality.

The confidentiality aspect of mediation is in direct contrast with Courts
and Tribunals which are open to public. '

A Mediator's manner of talking, body language, and eye contact, must

‘be such that it would create confidence and trust amongst partics that he

/ she would serupulously maintain confidentialit y.

7.1 Two concepts need to be considered re

(a)
(b)

Process Confidentiality

Caucus confidentiality

Process Confiden tiality

This 1s usually provided by statute and occasicnally by contract, T y[iicafiy, it
applies to statements made during mediation and documents prepared for /
during / pursuant (o mediation. Process confidentiality does not render the
information confidential if it was known by the parties prior to mediation. The
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effect of process confidentiality is to make the earlier mentioned statements
and documents inadmissiple in any civil procecding (criminal cases are
usualiy exempted) and not discoverable,

Note: [y 5 the statement or the document that cannot be admitted or
discovered and no¢ the co ntent of such information,

Caucus Ci}nﬁdentia!i[}'—

A Mediator  assures the partics that he / she will keep confidential any
information which the parties want to be confidential

Note : Process confidentiality and careus canfidentiality are fot blan ket
restriciions as their scope is well-defined and described. Otherwise,
all information may have o be treated as confidential and that would
interfere with the negotiation. Herce, Mediator going indo cancus is
required to say, “f ,ilf respect your wishes with regard (o any
information You choose to disclose to me during the caucus and |
FEqUCSE vou to tell me voliicl; tems  of information shawdd remain
confidential, In this manner, any information is not confidential
urless the parties EXPressly request fo treat it as confidential, The
reality is that, mose information  that 5 conveyed during private

= Caucus is  por confidential and it is orly specific pieces af
information thay parfies wish to keep confidential. This is an
important poing because the integrity of the process depends on the
partes’ perception that the mediator i maintaining the nromised
confidentiality. Hence, it is nor desiveble to descripe confidentiality 1
inabsolute terms creating impediments for effective mediation,

7.3 CONFIDENTIALITY OF THE MEDIATION PROCESS INCLUDES
THE FOL. LOWING.

(a) A guarantee that any information, views, opimions, feelings, sentiments,.
apprehensions, remarks, adverse comments on the conduct, pasl or present
of the opposite party given in confidence with an CXpress request to keep it
confidential , would not be disclosed to any person, including the opposite
party without the prior permission of the discl 0singE party.

A4




(b) A puarantee that no record of informatica, views, opinions, feelings,
sentiments, and apprehensions expressed ” or remarks and comments mage
during the mediation process will be disclosed to any third party.

(c) A guarantee that ng part of the aforesaid information would be revealed or
disclosed to the Court which has referred the case for mediation.

(d} A guarantee that an ¥ notes prepared by the mediator during the mediation
process will be destroyed at the conclusion of mediation if any of the parties
5 desire,

(e) A guarantec that the Mediator cannot be called as a witn ess by either party or
by the Court in relation to the mediation proceedings.

() A guarantee thai if a setilement cannot be reached, reasons for such failure
would not be either recorded or disclosed to the Court and the blame for such
failure would not be apportioned or identified.

(8)  Apuarantee that afier mediation (successful or atherwi se) all records sent by
the Court would be returned and no documents would be retained by the

Mediator,

(h)  An assurance that jf at any stage either party is apprehensive of the
confidentiality of the mediation process hefshe could with draw from the

mediation or seek change of Mediator,

() A guarantee that anything said in confidence or documents produced in
mediation with a request for con fidenuiality cannot be used in Coart against

the party in future,

——l) T
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8.1

3.2

3.3

8.4

CHAPTER - VIII
NEUTRALITY AND IMPARTIALITY

=

Wl s

Neutrality is key concept in the process of mediation as Mediator is a
"MEUTRAL IMTERVEMER iN THE DISPUTE BETWEEN THE
PARTIES’.

Mediation isa process involving the assistance of a neutral person or persans.

Mediation is an  attractive option as it holds out a promise of complete
neutrality.

While explaining the concept of neutrality in the mediation process emphasis
must be upon the following:

(a)

(b)

(c)

(d)

(e)

(g

The Mediator should not have any personal interest in the outcome of the
dispute though he retains an interest in effecting a resolution of the
dispute.

[f the Mediater has any prior knowledge or information about the
dispute, and its facts or any acquaintance with any'of the parties which is
likely to effect his neutrality and im partiality, he should withdraw from
the mediation.

The Mediator has 7o bias or prejudice against either party and is not
inclined in favour of or prejudiced against either party fer any reason.

The Mediator would not, at any time, make any assumptions or a

Jjudgement about the parties and/or their dizrute and/or their conduct.

The Mediator would enter upon the mediation process without any
preconceived ideas/notions about how the dispute should be settled or
which party should be the beneficiary,

The Mediator does not make any unnecessary assumptionsfopinions
about existing power relationship between parties.

The Mediator would take care of the language differences between the
partics.
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(h) The Mediator would ensure that neither of the parties are acting under
FEAR or compulsion, by explaining concepts of the voluntary nature of
mediation and theif unconditional i ght to withdraw.

(i)  The Mediator could, if necessary, hold a private session ta ex plain terms
ol settlement to each party,

()} The Mediator should no Appear to be in an undue hurry to record a
settlement as such “hurry” could be interpreted as the Mediator having a
personal interest in the outcome thereby affecting impartiality and
neutrality, '

(k) The Mediator should be aware of and avoid the potential for bias based
Upon  party’s background, personal attributes, or conduet during
mediation to that im partiality is maintained.

(I} The Mediator should consciously and actively provide a fajr
proceeding in which each Party 1s given a fair and equal epportunity to
participate, as this reiterates the principles of impa riiality and
neutrality.

(m) The Mediator should apply a uniform standard of responses, interest,
~listening skills to ALIL the parties and counsel

(n) ifa conflict of interest exists, the Mediator should withdraw from
mediation.

(0) The Mediator must disclose information that couid lead a party to ;
question e impartiality of a Mediator.

(p) Ifa party objects to the continuance of the Mediator he / she must
withdraw,

B L Sl
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9.1

9.2

9.3

9.4

o CHAPTER - IX
COMMUNICATION SKILLS

COMMUNICATION is the core of mediation. In the opening statement the

Mediator needs to communicate effectively to ALL persons present, At the
joint and private sessions, a  Mediator should encourage the parties to

communicate with the Mediator,

Communication 15 dilferent [rom TALKING or SPEAKING

Communication is a process of information transmission. Hence, it is
critical that each Trainee understands the meaning of communication .

Communication could be through the spoken word, written: word, pestures,
body language, facial expressions ete, Studies have shown that, in any given
communication, 55% of the meaning is transmitted through body language,
38% 15 transmitted through the attitude/demeanor ofthe speaker, and 7% is
transmitted through words.

While explaining the meaning and concept of communication and
communication skills the following need to be clearly understood:-

{a) Communication is conveying a message, to another, in the manner in
which youwant it toreach.

(b) The intension of communication is to convey amessage.

(¢} Conununication is information sent by one to another with intent that it
be understood by the other in the same way as the sender..

(d) Communication is usually with a specific purpose. It could be any or all

of the following;

e toexpress our feelings/thoughtsfideas/emotions/desires to others.
e«  tomakeothers understand what and how we feel / think.
= toderivea benefitoradvantape,

e toexpressanunmet need ordemand.
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9.5 Communication is mitiated by a thought or feeling or tdea or emotion and i

9.6

then transformed into words/ gestures/ acts/ expressions. Thereafter. it is
converted to a message, This message is transmitted to the receiver/listener,
The receiver decodes the message, ﬁssigns feasons, or altributes thoughts,
feelingsfideas to the messa £e, and forms/ encodes his/ her message by words,
gestures, acts, feelings, emotions and retransmits to the sender. This is calleda
RESPONSE.

Consequently, a communication would involve--

ASender - 'Fcrsn_n who sends amessage,
A Receiver - person who receives the message.
Channel - the medium through which a message 1s transmitted which

couldbe words or gestures Or EXPressions.

Message = thoughts / feelings / ideas / emotions / knowledge /
information that is sou ghttobe communicated.

Encoding -  ransformin & message [ information into a form that can be
senttothe receiver o be decoded correctly.

Decoding - understanding the message orinformation, .

Respense - apswer/ reply to a communicated messa ge

A deficiency in any of these components would render a communication
incomplete or defective.

9.7

0.8

2.9

.0 effective response should be- (a) specific(b) un-emational (c) well timed
(d) balanced Le) should consider the pe eds, interests and goals of sender,

Communication may be unintentional C.&., 10 an emotional state feelings
could be conveyed involuntarily through hody language or gestures,
expressed in words etc, A Mediator should be alert ta observe such

expressions,

Acquiring communication skills is critical because POOr comimunication
may cause the receiverto misunderstand of misinterpret the messa ge leading
to confusion, wasted effortand missed opportunity
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9.10

9.11

9.12

Good and effective communication facilities mr:.amngful interaction anci
thereby enhances quality of mediation.

Inability to communicate effectively, accurately, and with precision woulci
result in a break down of communization and could consequently lead to
litigation. Communication skills is, therefore, an effective tool ta bridge the

communication gap.

Better, effective and meaningful communication can be ensured by:

(a) the techniques of reframing [DISCUSSED IN DETAIL [N
CHAPTER X]
(b)  using simple plain, clear, effective language and short sentences.

(c)  using simple unﬂerstandahte sentences.

(d)  singing one theme at a time.

(e) - avoiding m:ﬂﬂ&::«'sa.r}' or difficult or technical words,
() avoiding r»:.:;;-ﬂtitinn.

(g}  being precise, cogent and logical in use of words.
(h)  formulating the message o be cummuni-:atcd.

(i)  focusiug on the core of the miessage and explaining the reasons for

communication.
(j) - responding warmiy, with empathy, and interest.
(k) ensuring eye contact.
(I)  speaking clearly and in a logical sequence.
(m)  being courteous and attentive while listening.
(n)  not interrupting during the communication process.

(0) acknowledging receipt of communication and expressing an

understanding of the communication.
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(p) avoiding making Statemnents, comments or responses that could came
ancgative effect, ‘

(q) commencing a dialogue/coaversation Upon a subject close 1o the
hearts of the parties, :

9.13 The Mediator plays a DUAL ROLE in the communication process as shefhe
acts both as RECE] VERand a SENDER .

[nthe opening statemen the Mediator beging as 2 SEN DER.

214 Attentive and active listening s the most critical and essentiaf
Lomrmunication skill Tl Mediaior must listen with interest and encourage
the speaker 1o claborate. Eye contact is very important. in the fistening
process. While listening the Mediator must be empathetic, not clinical and
In!;l_l'.fli:‘rént, The Mediator does not have to agree with what the partics are
szi'j-'ring but they have to show ai understanding of the jssuyes and-a non-
Judgemental approdch to reactions apd fesponses. Be comfortable wih
silence,

9.15 In mediation g party communicates with intent tg a85erl or argue his point of
view, or lo convinee the Mediator and the opposite party as to the valid ity of
the case and o fing fault, weakness with the opposite part ¥ ot his case,

.16 ThemM -:.diamrcmnmuu[catas not to convince but to ex plain, not to argue but g
understand, and to facilitate parties to find workable solutions,

' 9.17 TheM =dialor is required to he especially attentive jfz person is ineffective in
Communication or i g POOr communicator.

218 Ineffective or PoOr communication can be caused by~

(a)  Differences js peceeption viz., where the SENDER’S message or
information is not recerved in the same maner by the RECEIVER
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9.19

(b) By the RECEIVER adding his own nev: idees, thoughts, feelings,

“emotions of perceptions o the message,
(c)  Differencesin lan guage and style.
(d}  Poorlistening abilities or ski Ils.

(e} By incorrect filien ng Viz.,, where a messa B¢ 1S transmittad by
SENDER to RECEIVER thro ugh athird person who acts as a receiver
and sender valuable information may be withheld or distorted during
such transmission,

The following could constitute barriers to effective communication:
Physical barriers:

(a) lack of congenial atmosphere.

(b)  proximity, nearness, distance.

(¢)  presence of third pariies.

(d) noise.

Emotional barriers -

(#)  nature of parties and their emotional quotient.

(b)  feelings of inferiority, superiority, guilt or arropance,
(¢) fear, suspicion, ego, emotional mistust or bias.

(d)  fear of identification or recognition.

(e)  hidden agendas.

() personality conflicts.

Language barriers: Communication through language, accents,
vocabulary or use of waords that are not familiar or by being abusive or
critical,
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Barriers created by prejudices: Feeling
Particular pender. ideas, thoughts of

Differing emotional status-
emotional outhursts, Irtitation, ar

uncomfortable with 5
feelings that are inborn.

Short tempered, even
1E€T, Crying elc,

tempered,

Differing backgrounds: ifference i cultural, financial, social,
religious, political orreligious background.

retain such skills.

COMM UNICATIUN IN MEUIAT[GN
ADVERSARY SYSTEM T_ MEDIATION
To wi n, D '_!b_f:::aawurka ble solutions,
STYLE Debate . T———— [ T
_fm__hﬁ_f;;n:c_ o Tﬂ ExpEEn
LISTEN _ﬁ Endﬁaws and dfrvn:mp_ — To U!!{Ers_[and
counter arguments
e = S . — |
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10.1

10.2

10.3

10.4

10.5

CHAPTER - X
' RE-FRAMING

Re-framing is a specialized communication skill where a Mediator, after
determining that the parties want to move into a problem-solving mode, re-
phrases their complaints/ grievances in terms that emphasize what the party
wants to accomplish in the future. One critical skill of a Mediator 15 to
encourage the disputing parties to engage in productive problem-solving
rather than to fall victim to the vicious cycle of blaming and fault-finding.
{ne method for moving parties from a backward focus (on the history of past
events) to a forward focus-(on resolving the dispute) is to re-frame the
dispute in terms of the parties” underlying INTERESTS rather than in terms
of their entrenched positions and views. A resolution of a dispute is possible
only if parties p::rﬂuﬁdcd tochange their views. Therefore, these views must
be sufficiently unsettled in the process of mediation (o [facilitate
consideration ofalternatives. :

Parties in conflict with each other believe that their viewpoint 1s THE comrect
one and therefore, continuously focus and assert such viswpoints, most
often in aggressive, unpalatable and violent language, resulting in anegative

connotation and vitiated atmosphere.

The process of shifting focus from the negative connotation to a positive
connotation is termed re-framing. Re-framing should only be used whea the

Mediator has determined that the parties are ready to move into a problem-
solving mode after having completed their description of the background of

dispute.

F.e-framing is an integral component of communication skills and could be
practised in fields of activity other than Mediation.

In Mediation re-framing is essential as it substantially reduces the intensity
of emotions of parties thereby creating an atmosphere condticive to effective

comimunication.
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10.6 Re-framing could be used to build an almosphere of mutual tryst and
confidence as i removes the avoidable “sg; ng"inmy communication.

10.7
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- framing would result iy changing focus from:

blame to und erstanding
the person to the problem
positions to interests
positions to fee| ings
values to interests .
negativity to productivit ¥
pasi ta the future

the objectofa com Plaint to the needsfinterests of the speaker

While explaining the meanin £ and concept of re-framin £ the following ta be
clearly undersiond-

(=)

(b)

(d)

(e)

Ay communication could be re-framed without changing the context,
by changing a negative connotation to g positive connatation /
colmmunication. . -

re-framing from negative (o Positive connotation can be achieved hy
actively listening followed immediately by ref; raming.

in re-framing, the Mediator would modulate or restructure the contents
ofa Cﬂtﬁgmnicatiun, without losing its intended message,

re-framing of a party’s claim, statement op comment is intended 1o
achieve a mind set for considering alternatives and possible settlement.

re-framing can be used o remove aggressive, offensive and
unacceptable lap guage, intent or words whick vitiate the atmosphere.
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10.9  Re-framing could be achieved in many ways:
(a) by using diffecent words and sente nces.
(b) by l"n-r using on positive connotations in communications.
(¢} by proposing an alternative method of communication.

(d) by moving from abstract propositions Lo specific, or specific

to general,

(e) by stating new ideas with intent to stimulate though and discussion.
(f) by focusing thoughts upon the future.

(2} by dealing with emotional outbursts calmly and with control.

(h) by offering choices or options.

(i) by using direct questions,

(i) by bringing to surface the underlying emotions, causes or sentiments.

10.10 Most often emotions are the prime movers in litigation and therefore, parties
wait for an opportunity, such as in mediation, to vent their emotions. This is
achieved by accus ations, abuse, allegations or imputation of motives, any of

which could adversely affect the mediation process:

10.11 Statement made by anc party with deliberate intent to abuse or viscredit or
bring into disrepute the other party could be neutralised by converting such
specific statements to a generalized comment or statement. In this process
the Mediator would act indirectly without confronting or directly arguing

with the person making such statement.
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[Example of Rezjraming ™ L T ey

tple of Re-framing
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2 Myemployeris hever around, he is always g velling.

Possible re-framing : o, what You would like is for pour emplayer to be in
© theoffice more oftern. y

I .?;J‘EJ"HSM'!'Sﬁ!t’ﬂndifﬂﬂfm:".l'mrif?_}-'hx:_".

Possible re Sraming : Fouwany respectand obedience, How wo uld you want

heer to show pay respect and obediepce?

4. Tileto the property is with me

Possible re-framing - Fou wasng o resolve the iss e oftitie to the properi.
3. Heshows no respect to my parents.

Possible re-framing : You want j it £ respece your parents. What are some
specific sitwations where you would like him to show respect to pour

prarents?
mamy =

H.12 A Mediator must cultivate the art of actjye listening and be sensitive to
perceive the under] ¥ing emotions and sentiménts of parties.

10.14 One form of re-framing js humor, which must be used selectively and with
ulmost care so as not to offend any of the parties.

10.15 Mediator must canvert statements made by the parties abou their
‘positions’ into statements about their ‘interest’. A ‘position’ is a desired
oufcome (e.p. demand, client, compensation, terms of settlement) or a
Perception (e.g., view of i bility, view of the other party}. An “Interest’is an
underlying need of the patty (e.g., personal, professional and/or business
toncems; social, Familial o relationship concerns),
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11.1

'CHAPTER -XI
ETHICS

Ethics is a part of the code of conduct applicable to a Mediator in
of Mcdtatmu [t is based upon certain values that are intrinsic (o
These would be:

(a)

(1)

(g)

(h}

(i)

()
(k)

every act, conduct, dealing of the Mediator related to or con
Mediation, the parties and the process is required ic
UNBIASED, IMPARTIAL and EQUITABLE.

the conduct of the Mediator should be above board, and in
with the highestmoral standards.

the Mediator must maintain confidentialfity.

the conduct of the Mediator must reflect and be in conforn:
universally acceptable * good practices’,

the Mediator should refrain from promuses or guarantee of

the Mediator should not conduct him self in a manner th
reasonably considered as unbecoming of a Mediator,

the Mediator would witlidraw from the Mediation if I

- remotely sense that he / she cannot be impartial.

the Mediator shall not be Judgemental nor sxpress an opi
Issu¢ even ifrequested or demanded by parties,

the Mediator will uphold the integrity and fairmess of the
process.

the Mediatar should not compel parties to enter into a settle:

the Mediator shall disclose any interest in or relationsh-
subject matter of dispute or parties which is like ly to eff:
impartiality or lead to bias orapprehension of bias.

Gl
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() the Mediatorwill not render legal advice to any party even ifrequested.

(m)  the Mediator shall satisty himself/ herself that he is able to complete
the assignmentina professional manner,

(n)  the Mediator shall recognize that Mediations is based on principles of
self determination by the parties and that

the Mediation process relies
upon the ability of parties to reach an agiree

ment voluntarily,

e
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12.1

12.2

12.3

[n the

CHAPTER - XII
IMPASSE

language of Mediation im passe would mean and include a stalemate,

standofl, deadlock, gridlock, bottleneck, hurdle, barrier ot hindrance.

During a Mediation the Mediator may be confronted with an im passe which
needs to be overcome to ensure that the parties move towards a settlement of
the dispute,

Animpasse can be caused by any orall of the following:-

(a)

(b)

(<)

(d)

(e)

(f)

(2)

Vengeance: Where the motive in filing a case is ven geance against the
ather, a party will not disclose his / her true intent and refuse (o resolve
the dispute. The part y's effort would be to STALL the proceedings.

Emotion: Inspired by the freedom to express their the ughis, emotions
and feelings, parties begin to abuse cach other emotionally and
verbally, leading 1o adeadiock and hence an impasse.

Adamant ati:itm_ie of parties: Where each party believes absolutely
in the strength of his / her case and of winning the case in Court, an
attitude of stubbornness is manifested with bath parties willing to face
consequences of litigation atall costs.

Personal animesity: Where iitigation is mdtivated by personal
animosity of the litigants irespective of th: merits of the case, no
suggestion foraltemative solutions would be considered.

Ego: Where cither party considers it an affront to his/ her ego if a
setilement were to be accepted, an impasse is created as focus would
be on the party rather than the issues involved.

Lack of knowledge of facts or law: Where legal proceedings have
been motivated by lack or incorrect knowledge of law or facts, the
parties would refuse to consider proposals fora settlement.

[nterference by third parties: Where well wishers, parents, friends,
advisors, Counselors or associates of litigants who participate in




12.4.

12.5

1.6

Mediation instigate parties not to seitle the dispute or obstruct the
settlement process forextra Neous reasons,

(h)  Undue focus onl y on the rights and obligations of the parties withour
consideration of their interests,

(1) Useofdistributive ha rgaining techniques durin £ mediation instead
of using integrative and interest-hased bargaining also.

An impasse could be created atany ofthe following stages:

(a) At the time of Opening statement: The could be by a party refusi ng
to participate in the mediation ar by causing i nterruptions during the
opening statement or by objecting 1o participation of third parties to
the mediation or by insisting upon presence of only the partics or by
constant assertion and demand that the case be settled by Court and
not by mediation,

(b)  In a Joint Sesston: This could he caused by parties making
accusations against each other, or by use of indecent and abusjve
language or by making mflammatory and provocative stalements
against each other, thereby vitiating the aimosphere, or by parties
offering Patently absurd solutions far settlement, '

) ina Private Session or Caucus: This could be by a party offering
proposals that.ase entirely in his favour and interest so as to render
further negotiation, impractical or difficult or by suggesting
Propossa.s that are unrealistic and inuinsically unworkable.

(d) At the time of 2rriving at or drawing up of the settlement: This
could be by cither ar bath parties being adamant about the wording,

tormat, and content of the settlement, leading to threat of withdrawal
from Mediation_

[t is to be emphasized that a Mediator has a crucial and vital role in breaking
an impasse, if a solution has to emerpe.

A Mediator could take resource o any or all afthe following (nat necessarily
in the sequence it is record ¢d) to break an impa-se-
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o

i)

(b)

()

(d)

(e)

(f)
(e)

(h)

(i)

(i)

(k)

be asensitiveobserver and active listener while parties cxpress their

VIEWsS, : A Ly L

if a deadlock oceurs at the ﬁnj;r: Mediators __{_]I;H.':,l.-'li ;lg statement, he/ she
should request parties to allow him/ her to. complete his/ her
slatement; reassure parties that in the mediation process all decisions
would be taken' by parties themselves: that his! her role is Lo act as a
facilitator; that he/ she is not biased against either party and that they
areentitled to withdraw atany time.

assure the parties that the Mediator is not entitled to and would not
pressurize or impose a decision upon the parties.

assurc the parties that if no seitlement is reached the case would be
referred back to the Court for trial,

assure the parties that if no settlement is reached, proceedings of the
mediation would not be considered by the Court and the Court would
examine the case independently in accordance with law.

assure thte parties that the Mediatar will act impartially.,

immediately mave into a private caucus with each party, where
WATNA, BATNA and MLATNA could be explored and parties
persuaded to offer proposals.

assure the parties that confidentially would be maintained and that no
confidential information disclosed in a“private session would be
disclosed to the opposite party,

alert and caution the parties that the consequences of tailing to seitle
the dispute in mediation could lead 1o unrest, enmity, mental agony,
hatred, continuance of and delay in litigation and increased costs,

impress upon the parties that by settling the dispute at mediation,
mental agony and multiplicity of legal proceedin g5 could be avoided
A5 a permanent solution to all disputes.

the Mediator could request the partics themselves to suggest options
loovercome the deadlock.
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12.7

(n

(m)

(m)
(a)
(p)
(q)
(r)
(s)
()
(u)
(v)
(w)
(x)
(y)
(z)

persuade a party in a private caucus to be realistic, fair and reasonable
while selecting options, and alert the party that any unworkable or

_ unjust demands could be counter productive and against his / her own

interest,

if circumstances warrant, allow the parties to have a conference by
themselves without intervention of any person including the
Mediator,

take a break.

acknowledpe the progress, if any, the parties have made,
focus on goal of settlement,

focus on participants interests.

restrat the mediation process.

change the subject and mave to other topics.

maintain silence for some time.

change focus from gain to [oss.

have a break for coffee/food.

use hamour,

suggest third party / expert intervention.
change sides of the table

propose hypothetical offers.

(aa) Mediator’s proposal.

If, in spite of every effort at breaking an impasse, the impasse remains, it is

best to return the case to Court as being "not fit for mediation®,
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13.1

13.2

13.3

13.4

CHAPTER - XIII

ROLE OF ADVOCATES IN MEDIATION

It is a common belief that jn mediation the participation of Advocates Es
optional and / or that they have no role to pay. This belief i EITOREOUSS,
Advocates play an active role in the mediation process viz. durin =
preparation, durg ng mﬂﬂiaﬁgm and alter mediation is concluded.

Mediation of a case i incomplete without the consent, presence and ¢ v e
participation of the Advocates of partics to the Mediation.

Advypeates assist the Mediator in educating and informing the Mediator o

the validity and sustainability of the legal contentions urged in the case,
Quite often parties to a dispute become aware of the strengths ancd
weaknesses of their case only at the mediation. Hence, the information
provided by Advocates could make the difference between a successful anci

failed mediation.

Advocates may prepare mediation briefs to summarize (he legad
Issues/claims/defenses for the mediator. Advocates typically prepares
exhibits ﬁ:rr-nwdiatinﬁ, including relevant documents, bills, expenses, etc, ,
Before n'mdiati'::rn, Advocates should discuss wi th their cliciits the strengths
and weaknesses of their case, their overall negotiation goals, their cpening
ofier, their bottom line (reservation price}, ard their role as an Advoeale in
mediation.

During the process of educating the Mediz.or about the legal issues
involved, the relative strengths and weaknesses of cach others case is
assessed by the Advocate of the opposite party thereby leading to 5
REALITY CHECK. The reality check assists the Mediator in moving the
parties towards Jresolution of the dispute-as unrealistic claims become

apparent.
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13.5

13.6

13.7

13.8

AsAdvocatesrepresent the disputing parties in Court, their knowledge of the
real needs / interest of their clients and current J udgements, law relating to
the subject matter of dispute would be up to date. Pri;viding such
information in the mediation pnlmuss to the Mediator ensures that neither

- party suffers injustice and that settlements are in accordance with prevalent

law,

- Advocates are Oiticers of the Co urt, and owe a duty to the Courts to be fair

and assist ihé-Cﬁuﬁ in dispensation of justice. Similarly, in mediation they
are expected to render assistance i settlement of cases, thereby contribulin i
actively to the dispensation of Justice in the country,

The presence of Advocates at the mediation is reassuring to parties as they
L2

feel safer and more secure in the presence of their res pective Advocates, [t

allows parties to seel: advice/opinion from their Counsel whenever they

desire, during the process.

When an impasse occurs, the skill and knowledge of the Advocates 15

requested for by the Mediator to resolve the impasse.
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CHAPTER - X1V
QUALITIES OF A MEDIATOR

4.1 As the Mediator plays a crucial role in resolution of disputes by using= (e

facilitative, communication, and persuasive skills, and as trust and
confidence form the corner stane of the mediation process, it is of ulrmosi
importance that every Mediator imbibe the following qualities:

(a)  complete, genuine and unconditional belief in the processs of
Mediation and jts efficacy,

(b)  acommitmentto contribute positivel ytothe process and its growt |

{c)  belief that he / she would contribute to the lony term welfare and

happiness ofall parties to mediation,

£
(d)  be willing to strive to achicve excellence in the art of mediation by
constantly updating skills and knowledge.

(e)  ensurc that he / she is u p to date in respect of developmentsin law and
judicial pronouncements.

(f) _ be sensitive and alert and be able to perceive, appreciate and respect
the needs, aspirations, emotions, sentiments, mind-frame of parties to

Mediation.

{2} possess and manifest (e highest standards of honesty and integrity in
conduct and behavior,

(h})  bei mpartial, without bias or prejudice.

(i)  refrain, under any circumstances from being Judgemental about
parties, their claims, conduct, behaviour ordemands.

()  refrain from imposing or preaching personal values, opinions or be a

Counselor.
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(k)
8y

(m)

(o)

(p)
(q)
(r)

{6)

be an active and attentive listener

cultivatz a calm, casy, peaceful, and cheerful disposition as it creates
confidence and Irux:t;amung parties in the process,

respect and maintain confidentiality.

be pleasant in his / her demeanour, be well and sutlably dressed (not
ostentatious).

avoid wearing the attire of an Advocate ( including a black coat) while

acting as Mediator.
imbibe qualities of patience, persistence and perseverance,
be willing to devote quality time tomediation.

possess an ability to perceive and deal with issues and problems in a
"non-legal” perspective.

be aware of social realities and be sensitive to changing social needs.

strictly adhere to the code of condict and professional ethics
prescribed under the Mediation Rules,

10
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CI{APTER - XV e R

INSTRUCTH]HS FOR MEDIATION TRAINERS

This manual contains the hasic tramework and stroetyre for the Mediator fraining
programme. In each session, (o supplement the narrative method, Trainers must yse
case studies, educational stortes, role plays, interactive exercise and
demonstrations to illustrate the principles of mediation. Whenever avaijable power
point presentations can be used. Reference to personal ex periences in mediation is
permissible but it must be o selective basis and only used to tllustrate a principle.
Trainers are free tg improvise or adapt other effective techniques siited tq local
conditions. However, it must be ensured that the contents oftraining are not diluted,
Within the preseribed framework, there is immense scope for innovation and

customisation of'the training program by individual Trainers,

Trainersare advised to develop their communication and oratorical skills so that the
basic information contaned in the manual is effectively elaborated and

communicated to trainees.

b B =
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GUIDELIN

CRATER:=xvp =~
INES TO BE OBSERVED WHILE PLANNING A
MEDIATION TRAINING PROGRAMME

———— e AL N

L. Setup a rectangle / square arrangement with tables and chairs for Trinees
Chairs for Trainees should be comfortable,

2. Do NOT set Upan elevated plaiform for Trainers i.2., MNodais,

3. Ensure that tables for T, rainers/ Trainees are at the same level.

4. Ensure that reading / I.minl'ng Material intended to be used has been provided
to all Trainees well bef; ore laining commences.

5. Ensure that teaching aids / training aids / electronic equipment like LCD
projectors, screens, computers, DVD players / sound systems have been
installed and are working satisfactorily, il possible, wircless, microphones
foruse by trainees should be made available,

t. Ensure that Trainces are aware of the training schedule and the number af
hours they need to devate for the training.

T Provide all Trainees with appropriate identity cards. It facilitates an casy and
healty interaction amon g5t them,

5, Ensure that adequate note pads, pens/pencils are provided o Trainees,

9 Ensure that in the first instance Trainees are allowed to choose their seats OR

5 Lra]
if a profile of Trainees is available carlier to the training, you could
predetermine the seatin Earrangements soas to facilitate interaction.

10.  Ensure that specific modules of training are allotted in advance to Tramersso

thateach of them is well prepared for his /her session,

LI.  Structure the Train; ng Programme and allot a s pecific time for each session.
Ensurc adherence.

2. Ensurethat Trainees ape putatease and are ready for a new experience.
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L3,

14.
15.

16.

Ty an “ice breaker" if mood and atmosphere is tense, uncomfortable or
apprehensive,

Ensure satisfactory arangements for water, beverages and food.

Clearly explain ground rules applicable during the periad of training and
provide satisfactory replies to queries,

Provide an adequate introduction of the programme, the trainers, the tramecs,
the subject matter, and the learning process. Reference may be made to the
history and development of mediation and the contemporary use of
mediation to resolve d isputes and the opportunities that exi st for work in the
field of mediation.
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MEDIATION — ITS IMPORTANCIE AND RELEVANCE

by

Justice R.V.Raveendrn, Judge, Supreme Court of India

(Based on the C 1, A grawal Memaorial Laciure ar Jaipur an 15.05,2040)
(Reported fn (2010) 8 SCC {Jowrnal Section) I-1 to 16)

There are two types of dispute resolution, The fist 15 by adjudication, a hinrﬁng
Process resulling in a decisipn by a third party. The second s by negotiations, 2 yop.
binding process dependent upon e volition of partics, which if successful, doe s pop
resultin a “decision™, but jf 4 “solution” dgreeable to (he parties.

A binding dispute resolution cag be achieved in two wa ys: Firstis adjudicaricap by
4 public forum (courts or statutory tribunals). Second je adjudication by a private forum
(Arbitral Triby nall. In the firse method, a panty mises a dispute by petitioning to the caur
Or statwtory tribunal, presided by adjudicator(s) appointed by the State, for 5 decision. ¢
The parties have ng choice in the selection of the adjudicator and the decision-mak iy £
governed by the procedural Jaws and the decision is based oy the substantive laws o the
country. In the second methad, 4 reference is mads 1o an Arhitral Tribunal consistin & af
Person(s) chosen by the parties for adjudication and decision. The adjudication proce ss .
Eovemed by the Arbitration and Conciliation Act, 1996, The decision of the Arb jrra
Tribunal is based on the substantive laws, upless parties authorize the Arbitral Tribtan)
o decide the disputes ex AEQUD of bone OF a5 amiahle campositeurs. In the binding made:,
there is always 5 certainty of a decision with one party ending up a3 the winner and the
gther being the loser However, the decision may ormay not be to the liking of one of the
Parties; or sometimes bogy the parties, {Jsyal ¥. the decision is open to challenge befope
an appellaie or other forum as provided by law. -

The non -binding dispute resolur on can also be by two methods — either by direction
negotiations or by Regotiations with the assistanes ofa neutral third party. Direcy
negaiiations are the Process by which parties io dispute endeavour 1o seitle i by adopting
a fniendly and unantagonistic attitude towards each other. There are no set rules governing
this mode of scrtlemer;. Any agreement reached is Baverned by the Contract Act, 1877,
Negotiations with the assistance of a neutral third party can be by any of the three modes

— mediation, conerliation and | ok Adalats.

The ﬁt‘-ﬁ.]lilﬂl'lllj' asked questions about mediation are: What is so impartant ahour
mediation? If mediation s gtven importance, will nol tourts and lawyers become
redundant? What C45¢s are suitable for mediation? Wha should be mediators? Whag
happens in mediation? Who are mediators?
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Mediation vis-a-vis litieation

[f the advantages of mediation (or any non-adjudicatory dispute resolution process)
are to be highlighted, it will be necessary to set out the disadvantages of litigation as a
dispute resolution process. But that does not mean that the adjudicatory process by way
of liigation in courts is outdated, impractical or has lost its relevance. [t anly means that
for cenain categones of litigation, non-adjudicatory dispute resolution process is better
suited and beneticial to the parties. The question therefore is not whether mediation is
better or litigation is better. The question should be: “Which process is more suited for a
particular type of dispute?”

Criminal cases, cases involving public interest, cases affecting a large number of
persons, matlers relating to taxation (direct and indirect) and asdministrative law have 1o
be decided by courts by adjudicatory process. Even among civil liigations, cases involving
Iraud, forgery, coercion, undue influence, cases where a judicial declaration 15 necessary
as. for example, grant of probate or letters of administration, representative suits which
require declarations against the world at large and election disputes have to be necessarily
decided through adjudicatory process by courts and not nepatiations,

O the other hand, settlement by settlement by negotiations would be the
appropriate method of dispute resolution in the following types of civil cases:

(1} All cases arising from strained or soured personal relationships, including:

= disputes relating to matrimonizl causes, maintenance, custody of
children; - "

* disputes relating to partition/division among family members/
coparceners/co-owners; and

* dizputes relating to partnership among partners.

(ii) Canses relating fo commerce and contracts, which include —
* Dispuates arising oul of contracts {(including money claims);
Disputes relating o specific performince;
= disputes between suppliers and customers;
= disputes between bankers and customers:
* disputes between developers/builders and customers:
= disputes between landlords and tenants; and licensors and licénsees:

(iif} Case. where there is a need to mainiain the pre-existing relationship in spite
af the disputes, which include —

* disputes between neighbours (relating to easementary rights,
encroachment, nuisance);
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* disputes betwaen employers and emplovees:
* disputes among members of sc}cieliesfaﬂsncintiansfapmmenr Cw e
ASSOCIALOn,
{far) Cases arising out af Loty liabdity, which include claims for COMpIe risatio
i mator accidentsfother accidents; and

(v)  Consizmer disputes where a trader Or SErvice provider is keen Wmameain e
business/professional reputation.and credibility

OF course, if the parties are willing, other categories of civil disputes may zalso be
referred to mediation.

The relevance of mediation VIS-i-vis the courts can he effectively broughr aus by

the Tollowing tlustrations, by comparing a ltigant approaching a court to a aticnt

dpproaching a hospital for treatment,

The Governmeny, desiring to provide medical facilities 1o the residents af & towr,
estallishes g ton-bed hospital with an aperation theatre aid employs only a surs con 1o
treat the patienss. Wil i serve the needs af the residents ? The arswer obviously ¢y “Na'
The hospital should not be equipped with an aperation theatre but alse an our-parion
clinic. It is not sufficiens 1o haye only a surgeon to perform surgeries, but also a phiy sician
1o treat ailinents which do no require surgery. In fact, the nuniher of patients reqrerin g
medical advice and prescription af medicines will be HIaRY fimes more than those wig
FEQUIre treatment as in Patients by subjecting them o surgety. Of course, ifthe phy.sician
finds thar the Patient is suffering from a seripus adment requiring Surgery, he may parefer
the surgzon. Imagine o hospital withour a clinic and physician, but onlt an aperation
theatre and a Surgeon. Imagine all patients, howspever miter their ailments are, bein g
admitted as in-patients and made (o undergo sirgery, simply because there is no Physician
to attend to them, Courts without mediation centres are like hospitals are like hospitals
without out-patiesit clinics and physicians. Courts sould have mediation centres ta senfo
those cases which do not require a trial and adjudication, so thar the COUrts can concenirare
upan those cases which require adjudication,

Let us see from another angle. A haspital has to differentiate between perionts
who require in-patient care and patients who require cut-patient care, If all parients,
though they may reqiitie a maere prescription for medicing, are admitted a in-parients,
mierely because they are rici ar because they qre eriminals hasquerading as paticats or
hypochondriacs who wang 1o be treated as in-patients, without aycertaining whether they
really require to be treated as tn-parients, the consequence will be that when really serious
patients who reguire freatment as tn-patients, secking admission to the hospital, will
have to be sent back or magde to wait, for want of vacant beds for admission As g resull,
the serious patients ma v die even before their treatment beging, as the much needed hospital
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facilities are hogged by non-needy parients who do not really require such facilities,
Similarly if cases which do not really require adjudication by wrial and which are fit for
negotiated settlements are not referred to mediation, those cases will fill the courts’ board
and take up cases which require their urgent att=niion and decisions.

Let ws ook ar the matter from a third anele. A patient appraaching the haspital
may have a serious ailment or a comparatively simpler Ufestyle refaied ailment like
hypertension. The patient with I vpertension (5 nannc!ly treated by a physician as an out-
patient by prescribing some medicines and b Vsugpesting a regimen of diet and exercise.
A patient with a serious ailment, an the ather hand, is admitted to the hospital as an in-
patient and subjected to surgery or other medical procedures.  Imagine the reverse
sttation. It will be disasirous to admit a peatient with a aon-seriows ailmernt to the hospital
and subject him to a surgery. It will be equally disastrous if a patient in an CMErgency
Situation requiring surgery is treated as an aut-pariear by prescribing soms medicine.
The question is not whether treatmeni b v e pliysician is better or treatment by a surgeon
is better: The question is which ype af treatment is vequired by the patient, havin & repard
1 the nature of his ailment. Similarl ¥, when a litigant approachss a court, what 'mquin:S
to be seen is whether the dispute requires to be adjudicated by a courtar is a fit one to be
settled by mediation, Disputes that are suitable for a non-adjudicatory process like
micdiation should be first referred to mediation and only if mediation fails, taken up for
adjudication, On the other hand, disputes which are not suitable for mediation, should
not be sent to madiation, but straightaway adjudicaied.

Let ws examiye from yet another angle. When someone extals the ben efits af yoga-
cum-diet regimen for physical well-being, it does not mean that hospitals and surgeries
have become owmaded or redundant. It anly means hat yoga-cum-diet regimen can
prevent ailments and can also cure when the ailments are not seriows. But if the aillmenty
are serious, tn-paticnt treatment in a hospital is a nuese. Similacly, when the advantages
of mediation are highlighted or the disad vantages ¢! litigation in courts are poinad out,
in the context of encoura ging ADR processes, it does not mean that mediation is “better”
than adjudication by courts. [t only means that the mediation is a different process which
15 suitable and appropriate for resolving cenain types of disputes. For other types of
cases, and in cases where though eppropnate, has failed, courts alone can provide awomedy.

The object of mediation is to offer ta the litigant public, a speedy and satisfactory
alternative dispute resolution process in certain types of civil cases. When the cases
suitable for negotiated setilements are referred (o mediation, the benefits are twofold.
First, the parties find an amicable solution by the negotiated settlement.  Second, the
courts will have more space to deal with cases whick require o be adjudicated by courts:
Building awareness regardin 2 mediation and invoking mediation as an alternative dispute
resolution process is anly to supplement the functioning of courts, with reference to eerain
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ypes of civi! cases. With this clarification. we may proceed to see ihe nzed for urgency in
introducing court annexed mediation,

Mediation, conciliation and Lok Adalat

Mediation, conciliation and Lok Adalat, are all basically non-adjudicatory dispute
resulution processes, where a neutral third party renders assistance to the parties to the
dispute to reach a satisfactory settlement, In all the three processes, the neutral third
party listens w the parties, ascertains the facts and circumstances and the nature of dispute,
identifies the causes for the difference or conflict and facilitates the parties to reach an
amicable settlement.

Mediaiion is a non-binding, non adjudicatory dispute resoluion process, where a
neutral third party renders assistance to the parties in conflict 10 amive at a mutually
agrecable solution. To put it differently, it refers 1o a viluntary and flexible negotiated
conflict reduction process with the assistance of the experts. It involves a structured
negotiation where the mediators listens to the parties, ascertains the facts and circumstances
45 also the nature of the grievances, eonflict or dispute, encourages the parties to explore
various alternatives and ultimately facilitares the parties o find a solution or reach a
settlement. In short, it is a professionally and scientifically managed negotiation process.

Conciliation is statutorily regulated by the Arbitration and Conciliation Act, 1996
but not defined by that statwie. Section 67(1) of the Act however impliedly defines
“conciliation” as the assistance rendered by a conciliator to the parties 1o a dispute, in an
tndependent and impartial manner, in their atternpt to reach an amicable settlement of
their dispute.

Where the reference by the court is ¢ a forum consisting of two or more;members —
aJudge (serving or retived) and others {preferably an advocate or social worker) constituted
under Section 19 of the Legal Services Authorities Act, 1987 to facilitate the parties (o
the proceeding to arrive at a compromise or settlement, the settlement process as also the
members constituting the third-party team facilitating the settlement, is known as a “Lok

Acalat™,

Though mediation and conciliation are the same in prnciple, in praclice, conciliation
and mediation are understood to be different processes. Initially there was considerable
confusion as to what is conciliation and what is mediation. One view was that where the
person facilitating the settlement also suggests the terms of settlement. the process becomes
a conciliation; and where the person facilitating the settlement merely facilitated the
disputing parties to arrive a1 a settlement without suggesting the terms, so that the parties
themselves find a solution and reconcile their diff erence, the process is a mediation. There
was also a diametrically opposite view, that is, where the third party facilitated the
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setthunent by su ZEesting the terms on which the disputes may be resolved. the process is
a“mediation” and where the third party only attempis to bring the disputing parties 1ogethey
Lo armive at a settlernent, the pracess is “conciliation”, A third view was that both refer 1
the same process, and where the third party-faciliratar is a non-professionai (that is, 5
Frieold, relative or a well wisher) the process is “conciliation™, and where the thirg party-
facilrator is a professionally trained in AsSISHing partics to settle disputes, the process is
knovan as “mediation™ The fourth view was thar if the scttlement process throush a third
party, s on a reference by & court g g pending litigation, it is “mediation”™: and if the
settlement is attempied with e bielp of a third party, when there is no litigation pending,
itis ““sonciliation”, In other works, a pre-litigation third party assisted negotiated setilemen
is “conciliation” and a neutral third panty -assisted nepotiated fetlement in 3 ending
fitigation “mediation™. Bug none of the four views is accurate. ' '

There is no etymological difference between “conciliation™ and “mediation" as bath
Are processes relating 1o negotiated settlement with (he assistance of third parties. The
two words are considered to he § nterchangeable in other jurisdictions. [n India, however,
having repard to the provisions of the Arbitration and Conciliation Act, 1996 and the
provisions of Section 89 of the Code of Civil Procedure, the terms “conciliation” and
‘mediation” have different connoiations. If both parties 1o a dispute agree th negotiate
with the help of a neutral third party {or thizd parties) o arrive 8t a settlement and appaint
conciliators for thar purpose, the process is a conciliation governed by the provisions of
Arbitration and Coneiliation Act, 199 Where ina Pending suit, only one party is agreeahle
for negotiations and the ather is not (or where neither party is agrecahle for ne Foliations),
and the court is of the view that the parties should attempt a setlement by negotiations
with the assistance of a newizal third pasty, and refers ihe matier 0o an institution or to a
third party fDr_tthJ. purpase, then the resulting ADR process 15 termed as mediation,

ol parties, where the canciliators are appointed by the parties themselves, under Section
64 of the Arhitration and Coneiliation Act, 1996, When a settlement is arrived art by
conciliation, it will have ihe status of an execurable decree under Section 74 of the
Arbitration and Caonciliation Act, 1996, On the other hand, if a cournt refers a case to a
mediation centre or a third party, to enable the parties o pe goliate with the assistance of
a neutral third party, the ADR Process is a mediation. [ mediation, the reference is by
the court ta the mediation centre or a mediator, gither with or without the consent of the
parties. In a mediation, the tour retams control aver the entire process and consequently
whatever settlement is armved at the mediation. is placed before the court and the court
makes an order ar decree in terms of the settlement

The words “mediation”, “concilistion”. “Lak Adalat” and “judicial settlement” are
defined in Section 89 of the Code of Cjvil Procedure Mediation, coneiliation and Lok
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Adalats are different avatars of negotiation process for amiving al a settlement. witi the
assistance of third parties. Though “conciliation” and “Lok Adalats™ are govemned by
statutes — the first by the Arbitration and Conciliation Act, 1996 and (he secand by the

- Legal Services Authorities Act, 1987, “mediation” is statutorily regulated and this clear
from Section 82 of the Cade. Great confusion is however caused by the erroneous mix-
up of the definitions of “mediation™ and “judicial settlement” in Section 89 af the Code.
“Mediation” is erroncously defined in Section 89 of the Code as the process where the
court effects a compromise between the paities by following the prescribed procedure.
“ludicial settlement” is erroneously defined in Section 89 of the Code as reference to a
third party, who will assist or facilitate the parties in amving at a settlement. But the
courts, lawyers and litigants have all recognized that mediation is the process where the
court reters t a third party or institution, for facil itating the parties to the proceedings to
arnve at a setlement. Amendment to Section 89 is an urgent necessily, as otherwise
“mediation” as practised and “mediation” as defined would he completely different. (Ior
a maore elaborate discussion on this aspect see the adicle Section 89 CPC: Need for an
Urgent Relook [(2007) 4 SCC J-23 /.

Mediation, conciliation and Lok Adalats are not new to India They have been in
vozue in our villages from time immemorial as Cispute Resolution Panchayars. Solong
as the village wisemen, committed to the welfare of the villagers, were the panchayatdars,
mediation by such panchayats flourished. Their neutrality, impartiality and wisdom
enabled themgto find mutually acceptable solutions which benefited the parties to the
conflict.  But things began to change when respected village wisemen were gradually
replaced by “leaders™ based on Caste, moncy o political affinity, for whom neutrality and
impartiality were secondary and asserting their viows and will was primary. Instead of
atlempting 1o serve the interests of the parties to the dispute, they started flaunting their
power by issuing fiars based on their superstitions, moral beliefs, political coinpulsions
and personal financial interests and started enforcing them by imposing sanctions like
excommunication or lying penalties for disobedience or non-compliance. As a resull,
such panchayats resolving disputes, slowly and steadily lost the respect, trust and
confidence which thev carlier enjoved. Counts, functioning under codified laws, replaced
them as arbiters or disputes.

Why mediation? Disadvantages of adjudicatory pracess

The dispute resolution by courts, as noticed above, is adjudicatory and adversarial
it nature resulting in a binding decision, whether the parties like it or not, Litgants have
identified the following six shortcomings with reference to adjudication by cours: {a)
delay in resolution of the dispute; (h) uncertainty of outcome; (¢} inflexibility in the
result/solution; (d) high cost: () difficulties in enforcement; and () hostile atmosphere.
We may-refer to each one of them brief y.
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(e} Deluey in dispute resolution: Courts function under procedural laws which were
mad ¢ 1o ensure fair play, uniformit v and avoidance of judicial error. The procedural laves
cncairage appeals, revisions and reviews. They permit the litigants to file a serdes of
inteclocutory applicants which often resuls in the main matter being delayed or even lost
sightof. Secking adjournments and granting of adjournments is considered ta be normal
and mutine. The prolifecation of laws and incresse in population have resulted in an
increese i the volume of lit gation. The overloaded judicial system is findin 2 it difficulr
(0 cope up with the demands on it, having regard to the inherent lmitation of the system
placed by age-old procedural laws and several redundant or archaic substantive laws.
The demands for more Judpes, more courts, better mirastructure, and betier laws have
remamed unfulfilled. Those laws were intended o snsure Fair play, uniformity and
avordance of judicial error. They penmit appeals, revisions, reviews, innumerable
nterlocutory applications, and adjournments, Civil disputes are fought for several decades
through the hicracchy of courts. Dela ¥ has this virtually become a pant of the adjudicatory
process. Delay leads to frustration and dissatisfaction among litigant public and erosion
of trust and faith of the common man in justice-delivery system. In commercial litigation,
delay destroys businesses, In fa mily disputes, delay destroys peace, harmon v and health,
thereby tuming ltganis inta nervous wrecks, '

(B) Uncertainty of autcome: The outcome of a case depends, amaong other things,
on the facts, the legal position, the evidencs diat is Jet i, the ability and efficiency of the
advocate, and the perception and capacity of tie Judges at trial and appeliate sta ges. The
personal philosophy of the Tudges also adds to the uncedainty and INCONSISIENCY in views.
Benjamin Cardozo in The Nature af the Judicial Process — Lecture I, pul it aptly thus:

Cthere i freach of us a siream of fendency, whether you choose 1o
call «t philosophy or pot, which fives coherence and direction in though
and action, Judges cannot escape that current an y maore than other mortals,
All their lives, forces which they do not recopnize and cannot nani:, have
been tugging at them — inherited instinets, traditional beliefs, acquired
convictions... It is often through these subconscious forces that Judges are
kept consistent with themselves, and inconsistens with ane another "'

Un account of their personal philosophies, so.wie Judges are identified as acquitting
Judges and some as convicting Judges; some as liberal and SOME as strict; some as pro-
landlord and some pro-tenant; some as pro-labour and other as pro-management. In the
wards of Mr. Fali S, Nariman, “Justice is so often a matter or perception on which opinions
can genunely differ” (Before Memory Fades... — published by Hay House India, 2010
Edn., p. 46). Resultantly, many cases similar on facts and law, end up with different
results with different Tudges. In short, there are several factors which may result iﬂ ;
uncertainty in regard to the outcome. A litigant may win in the trial court, but lose in - E
appeal. He may win in the trial court and first appellate court, but may lose in a further :
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appeal. O the othér hand, he ma ¥y lose before the trail count as also in the first appellat «<
court but succeed in a furtlier appeal. The hierarchy of appeals and revisions leads 1y
reversal and further reversals, These again lead (0 uncertainty as to what the result wil I
be, when someone wants to initiate a legal action. Nothing is certaign.

(e} Inflexibility in the resultfresolution- When a party with a gricvance dpproaches =
civil court, the decision is regulated by law, Cours cannot gran: relief which is mos ¢
veneficial to parties, nor a decision which is mast convenicat, just and equitable, but cary
only grant a relicfor render a decision that is prescribed or permissible in law. As a resq] 1
4 party may succeed in a case but he may nol be satisfied with the decision or result, A,
party to a conflict would therefore preferasystem which will enable himt find an amicable=
solution to the conflict or dispute, tailored to take note of his viewpaoint, elaims, hardshipss
and conveniences, or which gives hirn choices in the salution.

(d) Highcost: Acourt liti garion means payment of court fec, lawyer’s fee, clerical
fee and expenditure for securing documents and witnesses. All this costs money. Meres
expendilure of money is not sufficient. He must be willing to invest his time. [nnumerable
adjournments mean that many times of attendance in courts and visits to lawyers’ office
and consequential absence from work or business, He has to secure the documents andl

__Eet witnesses and conduct the case, He has 1o stay motivated for decades and keep his

lawyer “motivated™. It is not realized that a litigation does not 1mean merely spending,
money and tme, but also requires spending energy and staying committed, Dealin 2 with
the delay, procedural wrangles, technicalities, expenditure and the need to co-ordinate
with lawyers and witnesses in a non.f riendly atmasphere, requires considerable
PEMSEVErance, commitment and encrgy o puzue the lingation,

(e} Difficulties in énforcement: it is said that the difficulti=s of a litigant often begin,
nol when he files a case but when he obtains a decree. The process of execution or
enforcement is more ardoous and time consuming than the main it gati. Pendency of
executions for periods exceedin £ the time spent for obtaining the decree, is quite common.
Many a time, a decision obtained by a plaintiff remains a paper decree and he never see
the real fruits of such decres, Because of the artificial division of suits inta preliminary
decree proceedings, final decree proceedings and execution proceedings, many trail § udges
tend 10 concentrate only upon the adjudication of the right (which is considered as a
judicial function) and do not give importance to the final decree proceedings and execution
proceedings (which are considered to be ministenial functions). The focusis on disposing
of ~ases, rather than ensuring that the litigant gets the relief. Even among lawyers,
importance is given anl ¥ o securing of a decree and not securing of reliel. Many lawyers
handle suits onty 6l preliminary decree, and then 1o their clerks for conducting the
exccution proceedings. Many a time, a party exhausts his finances and energy by the
time he secures the prefiminary final reliel, As 4 consequence, we have cases where the
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suits arc decreec or preliminary decrees are pranted within twa or three years but the final

decree proceeding and/or execution takes decades for conclusion. This is an ares which
contributes to the loss of credibility of the civil Justice delivery system.

(f} Haostile atmosphere; The litigants find court's atmosphere intimudating and
unfriendly. They find the procedures, complicated; the Judges, lawyers and the staff,
discourteous; and the infrasimcture, wholly inadequate with little or no facilities or
amenities for them. They feel that no one in courts {Judges, lawyers or staff) understands
their difficulties, tensions, worries and no attempt 15 made to make the procedures and
tormalities user-friendly. The entire litigation process 15 structured in a manner where the
litigant is required to adjust himself to the convenience of the Judges and lawyers rather
than the courts and lawyers adjusting themselves to serve the common man.

The delay, the uncerainty and inflexibility, the technicalities and frequent changes
in laws, the absenge of choice, the difficultics in execution, and the enormous ex penditure
of time, energy and money associated with adjudizatory process take a toll on the litigant.
Many a time, the litigant feels thar the remedies. reliefs and solutions, are all illusive and
clusive. This leads to frustration, dissatisfaction and erosion of faith in couris and the
adjudicatary process. As a result, persons with gnevances start looking for a quicker and
satisfactory remedy. They are tempted 1o approach the underworld or unscrupulous
elements in police and palilics, to secure relief. This leads o ori minalization of civil
society and weakens the rule of law. Therefore, there is an urgent need to introduce quicker
alternative dispute resolution processes and also improve the adversarial adjudicatory
process by giving speedy, satisfactary and cosi-effective justice.

Wiaker and downtrodden sections of the society, who are subjected to injustices,
being ignorant of their rights and remedies, and not being able to get effective and speedy
Justice, tend to take law into their own hands. Several disputes which ought to have
found =olution in civil litigation end up in crimes. It has, therefore, become necessary to
educate the weaker and downir~dden sections of the society, about their rights and
obligations, as also about the remedies and fora that are available for securing justice,
and also make available free legal aid to approach relevant fora, for securing relief. When
there is a gradual increase in such awareness, there will be more and more seekers of
Justice demanding enforcement of rights and claimin g equitable and effective distnbution
of nation’s resources. The overloaded adjudicatory dispute resolution process will not be
capable of effectively taking such additional load, resulting in further frustration and
again driving justice-seckers towards extra-judicial remedies. B

What is required to be done?

There is, therefore, an urzent need to make available alternative dispute resolution
processes tor civil litigation, capable of providing speedy justice and effective and efficient

4}

s s

W A e




souuons. There is an wrgent need w create “space” in couris for accommadating cases
w kich require trial, which require EdJUd!La[lﬂr'l and which require speedy decisions.

Let us look at the causes for disputes and litigations. Conflict, disharmony and
m Lunderstanding which lead w dilferences and disputes, are the manifestations of negative
or ugly side of human teelings and frailties such as (i) greed and avarice; (i) ego and
prie. (id) jealousy and intolerance: {iv) anger and hate: and (v pralongation ani
indecisiveness. Conflict and disharmony lead to “differences”. When differences and
dizputes arise, any ol the following three consequences may follow: (o) The parties s
sont out the differences and disputes; (b) The parties may ignore and bu y the differences
and disputes; and (c) The partics may escalate the differences and disputes, requiring
third-party intervention. Such third-party intervention may be througi an adjudicatory
forum (courts and arbitrations) or by a non-adjudicatory forum (conciliation, mediation
or Lok Adalais). If the underlying cause for the dispute is identified, addressed and dealr
with, conflict and disharmony will disappear. The existing adjudicatary for a for dispute
resolution do not deal with the causes for the dispute but only adjudicate upon the
con Stuquuu cs of the disputes. The acIJu:‘llc’lmrv form of justice delivery system through
courts, even il made more efficient, may not reduce the ills that afflict the society.
Adjudicatory dispute resolution is like surgery — intended to be curative. Negotiated
setilements, on the ather hand, may prove to be palliative and curative -:-mr_f many a fime,
preventive,

Therefore, it is necessary to find an alternative non-adjudicatory dispute reselution
process which will yield the following results:

s peduce conflict andd foster fraternity;

- .Fm[Jl"Cl"-"U.T"_‘JH{['l'_'lrl.‘;hipﬁ ~ both personal and commercial;

= reduce tension and spread peace to make the society more civilized,

* reduce cost, save time and avoid harassment:

= provide flexibility in solutions, by taking now of long-term interests,
and short-term effects;

» enable the parties to communicate with each other, to understand the
weaknesses and strengths of both sides and participate in finding
solutions; and

= cnsure that the aggrieved party gels actual relief and not merely paper
relief.

The search leads us to mediation/eonciliation, which will provide all these benefits
in a satisfactory manner.
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What are the advantages of mediation?

Mediation saves precious time, energy and money of parties, apart from saving
them from the harassment and hassles of a prolonged litigation. [ts procedure is simple
informal and confidential and reduces waorry and tension associated with litigation. lts
advantages are;

(1] By disclosing the strengths and weaknesses of their case, mediation enables
parties w find and formulate realistic solutions o their conflicts.

(2] Mediation provides an apportunity © communicate with the Oppasile party, in a
neutral non-hostile atmosphere. It attempts to mend and restore strained/broken
relationships. It focuses on long-term interests and relationships and fosters amity and
friendship

(3] As the mutuaily agreeable solution reached by a negotiated settlement is tailor
made for the parties, the solution by mediation can be maoulded, shaped, adjusted to suit
the requirements of the parties. [t gives choices and opions in the solution to the conflict.
[t removes uncertainty and infiexibility from the result.

(4} As mediation is voluntary, a party can upt out any time. The party {and not a
Judge or advocate) is always in coptrol of the dispute and its resolution. {This may also
be viewed as disadvantage. Because it is non-bindin £ and non-adjudicatory, the resolution
of the dispute purely depends upon the volition of parties).

{3) The process is stmple, (lexible and confidential. It enables settlement of disputes
which are not the suhjeci-matter of |e gal proceedings. This enables settlement of several
connected matters alsa.

An adjudicatory dispute resolution b ¥ means of Litigation invariably leads to
bitiemess, hostility and en mity between the parties to the lis, as the loser will continue to
nuriure a gnevance against the winner. The gloating by the successful party also aggravates
the situation. In 2 civilized Sﬂcir;[}', parties are expected to accept the decision of court
with grace, but in reality it seldom happens. The advantage of a negatiated seulement is
that at the end of the day, there are no winners or lasers and the result is acceptable to all,
[n short, the adjudicatory process terminates relationship and creates permanent encmics
whereas negotiated settlement creates friends.

Disadvantages of mediation

Mediation has its limitations and is not without its disadvantages. As noticed above,
it is effective and useful only in certain types of civil litieation. It can be restored only
Wwhen the parties mutually agree. Reference to mediation does not guaraniee a seitlement
or solution. Unless the parties show marur iLy, understanding, tolerance and co-operation,
there can be no solution or settlement. Where even il one of the parties is cantankerous or
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greedy Or egoistic, or refuses to negotiate, there cannot be mediation and conciliation.
Whete no settlement is reached, the matter will have 1o g0 back 1o count for adjudication.

There are also several factors working against mediation/conciliation. We may refer
to some of them briefly:

(e} Mindset of litigants: Each liuigan normally believes or is led o believe that he
has a very strong case. Such impression may either he on account of his own perception
of the legal or factually position or based on (he opinion expressed by his counsel. He,
therefore, feels that any settlement. involves giving up a part of his nights or claim and
showing a concession to the other side. As a consequence, there is resistance fo any
sugpestion of mediation, _

(&) Absence af incentive: The liti gant has no incentive to seck mediation in a pending
litigation. The major partof the ex penditure for 2 litigant would have been incurred when
he commences the litigation, by way of court fee and | wyer's fee, Litigation costs awarded
by the courts in India are ir:adéquatc when compared to other jurisdictions. Fven the
court fee payable is usually 3 nominal amount, exce ptin z few categories of cases where
itis payable ad valorem. Onee a litigation reaches the stage of trial there is no compelling
reason tor a litigant o settle a case. Unlike in countries like USA, UK and Australia
where once acivil dispute'gocs to trial, the costs escalate and the losing party will have to
bear huge cosis; wheréas litigant in India, on losing a litigation does not bear and pay
the actual costs of the succeeding party, but only pays nomfal costs. As there is no fear
of heavy costs at the conclusion of the trial, there is no incentive to a party to liti gation 1o
settle the matter,

(c) Reluctance of advocates: The reluctance on the party of some sectiong of
advocates; o setile cases, stems from their fear that they may lose the fee, if the case is
seltled. The fee received for a case mvolving a full-fledged trial with possibilities of
appeal, it is felt, is several times mare than the tee that can, legitimately, be claimed if a
matter 15 settled without trial. M any lawyers are reluctant to participate in the settlement
process. Unless the Barrecognizes and accepts negotiated settlement as part of an effective
alternative dispute resolution process, no significant success can be achieved in mediation.
There is therefore an urgent need to educate the 1 wyers and litigants about the advantages
of the alternative dispute resolution methods in general and mediation, particular,

At what stage should mediation be attempted ?

Mediation can be attempted either at pre-litigation stage or during the pendency
of the litigation. If the parties so desire, it can be attempted even post-litigation, during
execution proceedings. So long as there is a dispute or conflict, there can be mediation.
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Wiho can be a mediator?

Anyone who has patience and perseverance and who is a good histener and clear
comumunicator, positive and optimistic in outlook and committed to the cause of Justice
and dispute resolution, can be a mediator, Any Tudge, advacate, psychiatrist or social
worker and abundant common sense and understanding, can, with appropriate training,
become & miedistor. Specialists in various fields can also be mediators as, for example,
enginears znd architects in building/engineering disputes, doctors in medical negligence
clarms, assessors in insurance claims etc, o

Some training is necessary to learn the process and the nuances of mediation,
before one practices mediation. Experience has shown thal mediation by persans without
proper training and understanding has resulted in a high rate of Failures, leading Lo loss of
fzith in, and cradibility of mediation as an effective dispute resolution process. It is found
that a minimum of 40 hours of specialized theoretical teaining by expents followed by
conducting of 10 actual mediations under the supervision of expert trainers gives the
mediators the required skills, knowled ge and attitude required for mediation.

Wiat 5 expected af a mediator?

Only a trained, experienced and committed mediator can increase the chances of
seitlement. Any half-baked or half-hearted or clumsy attempts will be counterproductive.
Let us see what are the qualitics expected of a mediator.

(et} Mewtrality: A mediator should be neutral and also seem to be neutral. Canscion sly
ar even uncoasciously, hc should not take sides

(b} Undérstanding of human natwre: Mediation is conflict resolution. Conflicts arise
on account of selfishness, greed, jealousy, ego, lack of understanding and sometimes
feeling of hurt or wounding of pride. To remove conflicts, one has to understand the
reasons for the conflict and be able to recognize the area of conflict, The mediator should
member that the more claser the earlier relationship, more bitter will be the fight when
disputes occur. For example, disputes between two parties who have no personal
relationship are the casiest 1o seitle, Sligh ty more difficult are commercial disputes. The
decree of difficulty increases in proportion to the previous closeness in relationship in the
following ascending order: member of sociclies, employerfemployee, landlord/tenant,
nerghbours, partners, siblings, parent/child, and the most difficult being hushand/wife
relationship

LR e PRy

(c) Persuasive skills: Mediator should have communication skills and felicit y of
language. He should be able to freely communicate with the partics. He should be also be
able to persuade parties to open up and disclose their mind and heart, theit grievances and
the so'tion they expect, sa that he can assess them and sugeest solutions
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(d) Legalftechnical knowledge: A mediator should have the ability to assess the &
strengths and weakness of the case and be ablz to put across the same 10 re spective partiss;_
He should alsa be able 1o b £hlight the strength of the ppanent’s case; so a5 to make o
party to see reason. But at the same time, he should remember that he 15 not & Judge, an o
it is not his duty to render judgment or decide who is right or who is wirong, but only toy
facilitate a mutually acceplable solution/settlement,

(€} Fattence: Only a few cases ean be settled in a single sitting. Differene lypes o f
Lases may require different skills and differen number of sittings. A mediator should e
able to give the time needed fi; the parties 0 proceed from slage Lo slage, step by step _

(F} Cammon sense: Abundant COMMan sense gives a mediator understanding ancy
an awareness of pround realities, enabling him o identifv the nature and cause for the=
confhict, and sugges practical and acceprable solutions. It creates trust and confidence 1y
the parties.

(g) Confidentialitg: The parties tend to openly discuss their problems with the
mediator, The strengths and weaknesses of the case of the parties become known 1o the
mediator. Matters which would not be divulged ina court hearing including trade secrets
and family secrets will he routinely disclosed during the negotiation process. A mediator
has to be discreet and maintain confidentiality. He should neither disclose the factsisecrers
of the parties (o oulsiders, nor use them for personal benefit or to the detriment of the

partics,

fHow is nrediation ciiducied 7

= The mediation procedure is not complicated. Though there is a settled procedure, it
15 flexible and user fricadly and enables the med:ator to make appropriate changes in the
procedure to pave the way for a clear and satistactory solution. Let us now briefly refer
standard stages of mediation. "

(i) Opening statement b ¥ the mediator: The mediator informall ¥ chats with the parties
and explains his position, expericnce and neutrality, explains the advanta 2es of anegotiated
settlement or conflict resolution as also the limitations and disadvantages of court
adjudication. The object is 1o make the parties relaxed, gain the trust of the parties and

motivate them (o arrive at a negotiated settlement. [Mediator cxplains)
LC]

(1i) Joint session: The mediator enicourages both parties to explain their side of the
dispute/difference, put forth their claims, and express thewr grievances and complaints.
This gives an Opportunity to the mediatar 1o understand the dispute and the underling
cause. This also enables each party to hear and understand the other pany’s viewpaint

and grievances. [Mediator listens]
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The litigant should understand the process of mediation s0 that he 15 convinced thar
by having recourse 1o mediation, he can secure better reliefs and benefits and improve his
personal, business and social relationships and make society a beiter place to live.,

How to spread mediation and make it successful?

The following steps are required 1o be taken 1o make mediation gain wide
acceptance:

* Drawiig up a national plan for making medistion a regular recognized
alternative disputes resolution process, and provide for inclusive
participation of lawyers, Judges. NGOs and social workers in the process
of mediation.

* Conducting programumes for MCreasing the awareness among Judges,
lawyers and litigant public relating to mediation and its advantages.

*  Providing necessary infrastructure for imediatitn centres.

*  Franung necessary niles and re gulations relating to registration of mediators,
conduct of mediation, ethical standatds of mediators, conduct and discipline
of mediators, and maintenance of records and re misters relating to reference
to mediation and settlements through mediation

= FProviding appropriate training: {4} to those who want to become mediators
(rdeally 40 hows of lectures and 10 mediations); (i) 1o Jud £es {oridentifying
and referring cases w mediation: and (i) to trainers to train trainers.

*  Preparing a user’s manual for mediators and an ADR reference handbook
tor Judges; and manual for (i) trainin g mediators; (i) conducting awarcness
programme for building awareness among refeqal Judges, lawyers and
general gublic; and (i) training mediator-trainers

* Evolving a scheme for using the infrastructure and facilities of State Judicial
Academies and State Legal Services Authorities for mediation related
activities where no separate infrastructure or funds are available for
mediation programme.

* Ensuring reference of adequate number of suitable cases 1o mediation.

Conclusion

‘The Twenty-First C entury requires a dispute resolution system, which provides user-
friendly, speed ¥ and cost-effective solutions, Adispute resolution system that can provide
multi-options solutions, A dispute resolution system thar will petmit the litigant to have
his say in the ultimate solution which can be tilor-made to meet his requirements and, at
the same time, meet the requirernents of the other side. Mediation appears (o be the only

solution on the hor 2O
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IMPORTANT CITATIONS WHICH ARE HELPEUL 10 THE MEDIATOR 5

I. AFCONS Infrastructuee Limited and another

V.
Cherian Varkey Construction Company Private Limited and others,
repocted in (2010) § SCC 24 =AIRSC____~ .

In this ruling, the Hon'hle Supreme Court (Bench headed by Hon'ble §ri Just Ace
R.V.Raveendran) has interpreted the scope of Section §9 and Order 10 Rule 1-A CEo¢
and has discussed in degail iha different ADR mechanisms and its processes. The relev—yyg
raragraphs at 36 1o 45, in so far as mediation is concerned, are extracted as hereunde x-

dhe other three ADR processes

“36. 11 the parties are not agreeable for either arbi tration or conciliation, both  of
which require consent of all parties, the Court has to consider which of the oty er
three ADR processes (Lok Adalat, mediation and Judicial settlement) which <o
not require the consent of parties for reference, ds suitable and appropriate arqd
refer the parties 1o such ADR process IF iediation process 15 not available {lor
want of mediation centre or qualified mediators) necessanly the Court will hasee
o choose between reference 1o Lok Adalat or judicial settiement, [fthe facility «f
mediation is availa ble, then the choice become wider, If the suir 5 complicated oy
lengthy, mediation willshe the recognized choice. If the suit 15 not comglicated
and the disputes are ensi] ¥ sortable or could be setiled by applying clear-cut leg =
principles, Lok Adalat will be the preferred choice. IT the court feels that a sugpe =-
tion o guidance by a Jud ge would be appropriate, it can refer it 1o another Judge
for dispute resolution. The court has used its discretion in choosing the ADR pros.-
Cuas judiciously, keeping in view the nature of disputes, interests of partics an o
expedition in dispute resolution.

Whether the settlement inan ADR process is binding in itself?

37. When the court refers the: matter to arbitration under Section 859 of the Act, as
already noticed, the cage goesout of the stream of the court and becomes an inde -
pendent procecding before the Arbitral Tribunal. Arbitration being an adjudica -
lory process, it always ends in a2 dec: sion. There is also no question of failure of
the ADR process or the matter being returned to the court with a failure repart .
The award of the arbiteators is binding on the parties and is executablefenforce-
able as if a decree of a court, having regard to Section 36 af the AC Act. If any
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settlement is reached in the arbitration proceedings, then the award passed by the
Arbitral Tribunal on such settlement, wili uiso be binding and executablefenforce-
able as if a decree of a cour, under Section 30 of the AC Act.

35, The other four ADR process are non-ad judicatory and the case does not go
ot ol the stream of the court when a reference is made 10 such a non-adjedicatory
ADR forum. The court retains its control and Junisdiction over the case, even
when the miatter is before the ADR forum, When s matter js settled through con-
ciliation, the seitlement agreement is enforceahle as 1f 10 is a decree of the court
having regard to Section 74 read with Section 30 of the AC Act. Similarly, when a
seltlement takes place before the Laic Adalat, the Lok Adalat award is also deemed
ta be a decree of the civil court and executable cs such under Section 21 of the
Lepal Services Authorities Act, 1987, Though the setilement agreement in con

ciliation or a settlement award of 2 Lok Adalat may not require the seal of ap-
proval of the count far its enforcement when they are made in a direct reference by
parties without the intervention of court, the position will be different if they are
rade on a reference by a court in pending suit/proceedings. As the court centin-
ues ta refam control and jurisdiction over the cases which it refers 1o conciliations,
or Lok Adalats, the settlement agreement in conciliation or the Lok Adalat award
will have o be placed before the court for recordin £ it and disposal in its terms,

39, Where the reference is to a neutral third party (“mediation™ as defined abave)
on & court referdence, though it will be deemed to be e ference to Lok Adalat, as
the court retains its control and jurisdiction aver the matter, the mediation settle-
ment will have 1o be placed before the court for recording the settlement and dis-
posal. Where the matter is referred to another Judpge and settlement is arrived at
before him, such settlement agreement will also have 1o be placed before the court
which referred the matter and that court will make a decree in terms of it

40. Whenever such settlements reached before non-adjudicatory ADR fora are
placed before the court, the court should apply the principles of Order 23 Rile 3 of
the Code and make a decresforder in terms of the setilement, in regard o the
subject-ratter of the suitproceeding. In regard to matters/disputes which are not
the subject-matter of the suit/proceedings, the court will have to direct that the
settlement shall be governed by Section 74 of the AC Act (in respect of coucilia-
tion settlements) or Section 21 of the Legal Services Authorities Act, 1987 (in
respect of settlements by a Lok Adalat or a mediator). Only then such settlements
will be effective,
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41. Having regard to the provisions of Section 89 and Rule 1-A of Order 10, the
stage at which the court should explore whether the matter should be referred ta
ADR processes, is after the pleadings are complete, and before frang £ the 1ssues,
when the matter is takeq up for preliminary hearing for examination of parties
under Order 10 of the Code. However, if for Aty reason, the Court had mijsead the
Opportunity to consider and reler the matter 1o ADR Processes under Section 89
before framing issues, nothing prevents the court from resorting 1o Section B9
even after framing issues. But once evidence is commnenced, the coun will be
reluctant o refer the mager [0 the ADR. processes lest it becomes a too] for [0
tracting the trial,

42 Though in civi suits, the appropriate stage for considering refecence 1o ADRE
Processes is after the completion of pleadings, in family disputes or Mmatrimonial
cases, the position can he slightly different. [y those cases, the relationship be-
comes hostile on account of the various allegations in the petition against the
spause. The hostility will be £ urther ageravaied by the counter-allegarions made
by the res pondent i his er her writlen statement or objections. Therefore, as far
as Family Courts are concerned, the ideal stage for mediation Will be imunediately
after service of respondent and before the respondent files objectionsiwritien State-
ments. Be that as it may:.

43, Wema ¥ summarize the procedure ta be adopted by a Court under Section
89 of the Code as under:

la] When the pleadings are complete, before framing issues. the
court shall fix a preliminary hearing for dppearance of
pariics. The Court should acquaint itself with the facts of
the case and the natuse of the dispute between the parties.

[b] The coun should first consider whether the case talls under
any of the category of the cascs which are mquired to be tres
by courts and not fit 1o be referred o any ADR processes. [
it finds that the case falls under any excluded calegory, it
should record 4 brjef order referring to the nature of the cage
and why it is not fit for reference to ADR processes, It will
then proceed with the framing of issues and trial.

[c] In other cases (that is, in cases which can be referred o ADR
processes) the court should ex plain the choice of five ADR
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[d]

processes (o the parties to enabie them 1o exercise their
Opion.

The court should first ascertain whether the parties are
willing for arbitration. The court should inform the partics
thai arbitration is an adjudicatory process by a chosen
private forum and reference to arbitration will permanently
Lake the suit owtside the ambit of the court. The partics
should also be informed that the cost of arbitration will have
to be bome by them. Onlv if hath parties agree for
arbitration, and also agree upon the arbitrator, the matter
should be referred o arbitration, _

If the parties are not agreeable for arbitration, the court
should ascertain whether the partics are agreeable for
reference to conciliation. which will be poverned by the
provigions of the AC Act. If all the parties agree for reference
to conciliation and apree upon the conciliator(s), the court
can:refer the matier to conciliation in aceordance with
Section 64 of the AC Act

[f1IF the parties are not agreeable for arbitration and

[2]

conciliation, which is likely to happen in most of the cases

for want of consensus, the coury should, keeping in view the
preferencesioptions of parties, refer the matter to any one of
the other three ADR processes: (a) Lok Adalat; (b) mediation
by a neutral third-party facilitatar or mediator; and (c) a
Judicial settlement, where a judge assists the parties to arrive
4t a settlement.

If the case is simple which may be completed in a single
siting, or cases relating to a matter where the le gal
principles are clearly settled and there is no personal
animosity between the parties (as in the case of motor
accident claims), the court may refer the matter to ok
Adalat. In case where the questions are complicated or cases
which may require several rounds of negotiation, the court
may refer the matter to mediation. Where the £ acility of
rmediation is not available or where the parties opt for the
guidance of a Judge to arrive ar a seltlement, the court may
refer the matter to another Judge for attempt ing settlement.

50

e

-4t




