Civil Procedure Alternative Dispute Resolution

3

and Mediation Rules, 2006

In exercise of the rule-making power under Fart X of the Code of Civl Proge-
dure, 1908 (5 of 1908} and ciause (d) sub-section {2} of Scetion 89 of the sawl
Code, the High Court of Jharkhand is hereby 1ssuing the [ollowing Rules :-

PART - A
ALTERNATIVE DISPUTE RESOLUTION RUTLIS
Title — These ruics in Part T shall be called the Civil Procedure Alicrmative
[hsputes Resolurion Rules, 2006,
Procedure for directing parties to opt for alternative modes of settlement -

{a} Lhe Court shall after recording admissions and denials al the [irst hear-
g of the sull under Rule | Ovder 10 and where it appears to the Courl
that there exist clements of settlement, which may be acceplable 1o the
partics, [ormulate the terms of settlement and give them (o the paries
for their chservations under sub-section (1) of Section 8% and parues
shall submit to the Court their responses within thirly davs of the firs
bearing,

(k) At the next hearing, which skall be not later thao thuty days of the re-
ceipt of responses, the Court may reformulate the terms of a possible
settlement and shall direct the pattics to apt for one of the modes of
setlement of disputes outside the Courl as spewilied n clauses {a) to {d)
of sub-section (1) of Section 89 read wik Rule [-A of Order [0 in the
manner stated hereunder:

Provided that the Cour?, in the cxercise of such power, shall not reler
any dispule 1o arbitration or to judicial seitlement by a person or mstiti-
tion without the written consent of all parlies (o the sut.

Persons authorised to take decision for the Union of India, State Govern-
ments and orhers —

1y For the purpose of Rule 2, the Union of India or the Government of &
State ur Union Terntory, all local antharities, all Public Scotor Underiak-
mge, all statutory corporations and all public awthorities shall nomieate a
persan ar persons or group of porsons who arg authorised o take a [inal
decision as (o the mode of alternatve dispute resolution in which il pro
pascs (o opt 1n the event of direction by the Court under Section 8% and
such nomination shall be communicated to the High Court within the
period of three monlhs from the date of commencement of these Rules
and the High Court shall notify all the subordinare courts in this behall as
soon as such nomination 1s received from such Government ar authori-
ties.

2y Where such person or persons or group of persons have not beea nomi-



nated as aloresaid, such party as referred to in clause (1) shall, if it is a
plainiadf, the alongwith the plant or if it is a defendant, file alongwith or
betore the [iling of the writien statement, a memeo into the Court, nomi-
nating a person or persons or group of persons who is or are authorised
to take & [inal decision as to the mode of alternative dispute resolution,
which the party prefers to adopt in the event of the Court directing the
party to opt for one or other mode of allernative dispute resolution.
Court to give guidance to parties while giving direction to opt. - (a) Before
directing the parties to exercise option under clause (b} of Rule 2, the Court
shall give such guidance as it deems fir 1o the parties, by drawing their atten-
tion to the relevant factars which partics will have to take into account, before
they exercise their option as to the particular mode of settlement, namely :

1) that it will be 1o the advantage of the parties, so far as ume and expense,
arc concerned, to opl [or one or other of these modes of settiement (re-
ferred 1o 1n Section 89 rather than seek a trial on the disputes arising in
the suit;

u) that, where there is no relationship between the parties which requires
to be prescrved, it may be in the micrest of the parties (o seek reference
of the matter of arbitration as envisaged in clause (a) of sub-section (1) of
Section 89;

iy that, where there is a relationship between the parties which requires to
be preseryed, 1t may be in the interest of parties to scck reference of the
matter to conciliation or mediation, as envisaged in clause (b) or {d) of
sub-sectio (1) of Scchon 89;

Explanation — Dispules arising in matrimonial, maintenance and
child custody matters shall, among others, be treated as cases where a
relationship between the parties has to be preserved.

i¥]  that, where parties are interested in a final scttlement which may lead to
a compromise, it will be in the interests of the partics to seek reference
of the matter to 1the Lok Adalat or o judicial settlement as envisaged in
clavse (¢} of sub-secuion (1) of Section 89;

v)  the dilfcrence berween the different modes of sertlement, namely, arbi-
tration, conciliation, mediation and judicial scitlement is as explained
below !

Settlement by ‘arbitration’ means the process by which an arbitrator appointed
by partics or by the Court, as the case may be, adjudicates the disputes be-
tween the partics to the swit and passes an award by the application of the
provisions of the Arbitration and Conciliation Act, 1996,

Settlement by 'conciliation' means the process by which a conciliator, who is
appointed by parties or by the Court, as the case may be, conciliates the dis-
pules between the parties to the suit by the application of the provisions of the
Arbitration and Conciliation Act, 1996 {29 of 1996) insolar as thev relate 1o
conciliation, and in particular, inexereise of his powers under Sections 67 and
73 ol that Act, by making proposals for a sctilement of the dispute and by
formulating or reformulating ihe terms of a possible settlement; and has a




greater role thar a mediator,

Settlement by 'mediation’ means the process by which a mediator appointed
by parties or by the Court, as the case mav be, mediates the dispute between
the parties to the suit by the application of the provisions of the Mediation
Rules, 2003 in Part T1, and in particular, by facilitating discussion hetween par-
ties directly or by communicating with each other through the mediator, by
agsisting parties in identifyving isswes, reducing misunderstandings, clarilying
prioritics, cxploring arcas of compromisc, gencrating options in an attempt to
solve the dispute and emphasising that it is the parties own responsibility [or
making decisions which affeet them.

Scttlement n the Lok Adalat means settlement by the Lok Adalat as contem-
plated by the Legal Services Authomnties Act, 1987,

Tidicial scrrlement means a final settlement by way of compromise cntered
into before a suitable institution or person to which the Court has referred the
dispute and which institution ar person are deemed to be the Lok Adalats
under the provisions of the Legal Services Authorities Act, 1987 (39 of 1987)
and where after such reference, the provizsions of the said Act apply as if the
dispute was referred to a Lok Adalat under the provisions of that Act.

Procedure for reference by the Court to the different modes of settlement

a)  Where all partics 19 the suit deoide 1o exercise their option and to agree
for settlement by arbitration, they shall apply to the Court, within thirty
davs of the direction of the Court under clause {B) of Rule - 2 and the
Court shall, within thirty days of the said application, refer the matter ta
arbitration and thereafter the provisions of the Arbitration and Concilia-
tion Act, 1996 (26 of 1996) which are applicable after the stage of making
of the reference to arbitration nnder that Act, shall apply as if the pro-
ceedings were referred For setilement by way of arburation under the
provisions of that Act.

b}  Where all the parties 1o the suit decide 1o exercise their option and 1o
agree for settlement by rthe T.ok Adalat or where one of the partics ap-
phes for reference to the Lok Adalat, the procedure envisaged under the
T.egal Services Authorities Act, 1987 and in particular by Scction 20 of
that Act, shall apply.

L)
e

Whoere all the partics 1o the suit decide to exercise their option and 1o
agree [or judicial scttlement, they shall apply to the Court within thirty
days of the direction under clause {b) of Rule 2 and then the Court shall,
within thirty days of the application, refer the matter to a suitable institu-
tion or person and such institution or person shall be deemed to be a
Lok Adalat and therealter the provisions of the Legal Services Authori-
ties Act, 1937 (39 of 1987) which are applicable after the stage of making
of the reference to the Lok Adalat under that Aect, shall apply as if the
proceedings were referred for settlement under the provisions of that
Act.

4 Where non ol the partics ate willing Lo agree lo opl or agree o refer the
dispure to arbieration or the T.ok Adalay, or 1o Judiclal seullement within



&)

)

g)

thiry days of Lhe direction of the Court under clause (b) of Rule 2, they
shall consider if they could agree for reference to conciliation or media-
tion, within the same period.

1

Where all the parties opt and agrec for conciliation, they shall ap-
ply to the Courl, within thirty days of the direction under clause (b)
of Kule 2 and the Court shall, within thirty days of the application
refer the matter to conciliation and thereatter the provisions of the
Arbiration and Conciliation Act, 1996 (26 of 1996} which are appli-
cable after the stage of making of the reference to conciliation un-
der that Act, shall apply, as if the proceedings were referred for
settiement by way of conciliation under the provisions of that Act.

Where all the parties opt and agree [or mediation, they shall apply
to the Court, within thirty days of the direction under clause {b) of
Fule 2 and the Court shall, within thitty davs of the application,
reler the matter to mediation and then the Mediation Rules, 2003
in Part TT shall apply.

Where under clause (d), all the parties are not able 1o opt and agree for
conciliation or medialion, one or more partics pay apply to the Court
within thirty days of the direction under clause (b} of Rule 2, sccking
seltlement through conciliation or mediarion as the case may be, and in
that event, the Court shall, within a further period of thirty days issuc
notice lo the other partics 1o respond to the application, and

1)

In case all the parties agree for conciliation, the Court shall refor
the matter to conciliation and thereafter, the provisions of the Arbi-
tration and Conciliation Act, 1996 which arc applicable after the
stage of making of the reference to conciliation under that Act, shall
apply.

In case all the partics agree [or mediation, the Court shall refer the
matler (0 mediation in accordance with the Civil Frocedure Media-
tion Rules, 2003 i Part 11 shall applv.

In case all the partics do not agree and where it appears to the
Court that there exist clements of a settlement which may be ae-
coptable Lo the partics and thal there is a relarionship between the
parties which has to be preserved, the Court shall refer the matter
1> coneiliaticn or medialion, as the case may be. In case the dispute
15 referred to conciliation, the provisions of the Arbitration and
Concibiation Act, 1%%6 whicn are applicable atter the stage of mak-
ing of the reference to conciliation under that Act shall and in case
the dispurte is relerred to mediation, the provisions of the Civil Pro-
cedure Mediation Rules, 2003, shall apply

Where none of the parties apply for reference cither (o arbitration,
ot the Lok Adalat, or judicial scttlement, or for conciliation or me-
diation, within thirty days of the direction under clause (b) of Rule
2, the Court shall, within a lurther period of thirty days, 1ssue no-
tices to the parties or their representalives fixing the matter for



hearing on the question of making a reference either to conciliation
or mediation,
i} After hearing the parlics or their representatives on the day so
~ fixed the Court shall, if there exist elements of a scitlement which
may be acceptable to the partics and there is a relationship be-
lween the parties which has to be preserved, refer the matter 1o
conciliation or mediation. In case the dispute is referred to concili-
ation, the provision of the Arbization and Conciliation Act, 1996
which are applicable afier the stage of making of the reference to
concibialion under that Act shall apply and in case the dispute is
referred (0 mediation, the provisions of the Civil Procedure Media-
tion Rules, 2003, shall apply.
hy 1) No next mend or gnardian for the suit shall, without the leve of the
Courl, expressly recorded in the procecdings of the Court, opt for
anyone of the modes of allernative dispute resolution not shall en-
ter into any scttlement on behalf of a minor or person under dis-
ability with rcference to the suil in which he acts as mere friend or
guardian,

11} Where an application is made 1o the Court for leave 1o enter into a
settlement iniliated into in the alternative dispute resolution pro-
ceedings on behall of a minor or other person under disability and
such minor or other person under disability is represented by coun-
sl or pleader, the counsel or pleader shall [ile a certificate alongwith
the said application to the cffect that the scttlement is, in his opin-
lot, for the behefir of the minar or other person under disability.
The decree of the Court based vn the sewlement to which the mi-
nar ar other person under disability 1s a party, shall refer to the
sanction of the Courl thereto and shall sct out the terms of the settle-
Tcnl.

Referral to the Court and appearance before the Court upon failure of at-
tempts to settle disputes by conciliation or judicial settlement or media-
tion —

1) Where a suit has been referred for settlement for conciliation, mediation
or judicial settlement and has not been settled or where it is felt that i
would not be proper in the interests of justice to proceed further with the
marter, the suit shall be referred back again to the Courl with a dircetion
to the partics to appear belore the Court on a specific date

g ]
—

Upon the reforence of the matier back to the Court under sub-rul (1) or
under sub-scction 20 of the Legal Serviees Authorities Act, 1987, the
Court shall proceed with the suit in accordance with law

Training in alternative methods of resolution of disputes, and preparation
0 .
manual -

a) The High Court shall take steps to have training courses conducted in
places where the Thigh Court shall take steps to have training eourses



[

b}

Ch

Appli

conducted in place where the High Court and the Distric Courts or courts

of equal status arc located, Ty requesting bodics recognised by the TTigh

Court or the IIniversities imparting legal educalion or retired faculty

members or other persons who, according (o the High Court are well

versed in the technigues of alternative methods of resolution of disputes,

1o conduct traimng courses for lawyers and judicial officers.

1} The Thgh Court shall nominate 4 comanittee of Judges, faculty members
including retired persons belonging to the above categories, senior membrs
of the Bar, other members of the Bar spocially qualified in the tech-
niques of alternative dispute resolution, for the purpase referred to in
clause (a) and [or the purpose of prepating 4 detailed manual of proce-
dure for allemative dispute resolution to be used by the Courts m the
State as will as by the arbitrators, or awthority or person in the case of
Judicial settlement or conciliators or mediators.

i} The said manual shall describe the various methods of altcrmative dis-
pute resolution, the manner in which anyone of the said methods 15 10 be
opted for, the suitability of any particular method for any particular lype
of disputc and shall specifically deal with the role of the above persons
in disputes which are commercial or domestic in nature or which relate
0 mairimonial, maintenance and child custody matters,

The ITigh Conrr and the Distric Courts shall periodically conduct seminars and

worlshops ont he subjeet of alternative dispute resolwion procedures through-

out the Stale o1 States over which the High Court has junisdiction with a view
to bring awarcncess of such procedures and to impart training 1o lawyers and
judicial officers,

Persons who have experience in the matrer of alternative dispute resolution

procedures, and 1n particular in regard (0 conchation and mediation, shall be

given preferenee mn (he matter of empanelment for the purposes of concilia-
tion or mediation,

cability to other proceedings — The provisions of these Rules may be applied

Lo proceedings before the Courts, including Family Courts constituted under the Family
Courts Act (66 of [984), while dealing with malrimonial, maintenance and child
custody disputes, wherever necessary, in addition (o the rules framed under the Fam-
iy Court Act (66 o 1984).

Title
2003,

PART 10
CIVIL PROCEDURE MEDIATION RULES

~ I'hese Rules in Fart I shall be called the Civil Procedure Mediation Rules,

Appointment of mediator -

a)
b}

c)

Parties 10 a swil may all agree on the name of the sole mediator for mediating
between thom.

Where, there are two scts of parlies and are unable 1o agree on 2 sole mediator,
each set of parties shall nominale & mediator.

Where partics agree on a sole mediator under clause (a) or where partics nomi-
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d}

nate more than one mediztor under clause (b)), the mediator need not necessar-
ily be [rem the pane] of mediators relvrmed o in Rule 3 nor bear the qualilica-
tions reterred to in Rule 4 but should not be a person who sulfers [fom the
disgualifications refierred w o Rule 5.

Where there are more than two scts of partics having diverse interests, cach sct
shall nominate a person on ats behall and the said nominees shall select the
sole mediator and failing unanimiry in thar behalf, the Court shall appoint a
sale mediator,

PPanel of mediators —

a)

b

o

d}

The High Court shall, for the prupose of appointing mediators between partics

in suits filed on its original side, prepare a panel of mediators and publish the

same on its notice board, withia thitty days of the coming into force of these

Fules, with a copy to the Bar Association attached to the original side of the

High Court.

1) The Courls of (he Pronapal Distnct and Scssions Judge w cach distict
ar the Courts of the Principal Judge of the City Civil Court or courts of
equal status shall, [or the purposes of appointing mediators to mediate
between partics i suils [iled on their original side, prepare a panel of
mediatons, withon a4 penod of sisty days of (he commencement of (these
Fules, afler obtaining the approval of the High Court to the names in-
cluded in the panel, and shall publish the same on their respective nolice
boards.

i)  Copies of the said panels referred to in clavse (i1 shall be forwarded to all
the courts of equivalent jurisdiction or courts subordinate to the couts
referred to in suh-clause (i) and to the Bar Associations attached to cach
of the courts.

The consent of the persons who names are included in the panel shall be ob-

tawned before empanclling them.,

The pancl of names shall contain a detailed annexure giving details of the

qualifications of the mediators and their prafessional or lechnical experience in

different ficlds,

Qualifications of persons to be empanclled under Rule 3 — The following persons
shall be treated as quahificd and eligible [or being enlisted in the panel of mediators
under Rule 3, mamcly :

N

aj

b}

d)

§ Retired Judges of the Supreme Court of India;

i} Betired Judges of the High Court

m)  Rewred District and Scssions Judges or retired Judges of the City Civil
Court or courts of cquivalent stalus.

Legal practioners with at least fiftcen years standing at the Bar at the level of

the Supreme Cour( or the High Court; or the District Courts or courts of equiva-

lent status,

Vxperts ar other professionals with at least fifteen vears standing: or retired

senior bureancrats or retited senior CXccutives.

Instiiutions which are themselves experts in mediation and have been recopnised



as such by the Tigh Court, provided the names of its members are approved
by the High Court initially or whenever there s change in membership.

Disqualificativns of persons — The following persons shall be deemed to be disquali-

tied foor being empanelled as mediators

iy any person who has been adjudged as insolvent or is declared of unsound
mind, or

1} any person against whom criminal charges involving moral turpitude are framed
by a criminal court and are pending, or

) any persen who has been convicted by a criminal court for any offence involy-
ing moral turpitude.

v} any person agaisnl whom disciplinary proceedings or charzes relating to moral
turpitude have heen initiated by the appropriate disciplinary authority which
arc pending or have resulied in a punishment.

¥)  any person who 1s interested or connected with the subject-matter of dispute or
15 related to anyone of the parties or to those who represent them, unless such
objection is waived by all the parties in wnting,

vi)  any legal practitioner who has or is appearing for any of the parties in the suit ot
n any other suit or procecdings, '

¥ii)  such other categories of persons as may be notified by the High Court.

Yenue for conducting mediation - The mediaror shall conduct the mediation at one

or other of the following places ¢

1) Venue of the Lok Adalat or permanent Lok Adalat.

un)  Any place identilied by the District Judge within the coutt precincts for the
purpose of conducting mediation.

uiy  Any place identified by the Bar Association or State Bar Council for the pur-
pose ot medianon, within the premises of the Bar Assocation or State Bar
Council, as the case mayv be.

1v) Any other place as may be agreed upon by (he parties subject to the approval
of the Court,

Preference — The Court shall, while nominating any person from the pancl of media-

tors referred 1o in Rule 3, consider his suitability for resolving the particular class of

dispule mvolved in the surt and shall give preference to those who have proven record
of successtul mediation or who have special qualification or experience in mediation.

Duty of mediator to disclose certain facts

a) When a person 1s approached, in conncetion with his possible appointment as
a mediator, the person shall disclose in writing to the parties, any drcumstances
likely to give rise to a jusufiable doubt as to his independence or onpartiality.

b} Every mediator shall, from the time of his appointment and throughcur the
continuance of the mediation proceedings, without delay, disclose to the par-
ties in writing, about the existence of any of the circumstances referred 10 1n
clause (&),

Cancellation of appointment — Upon mformation furnished by the mediator under
Rule 8 or upon any other information recerved from the partics or other persons, if
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the Court, i which the suic is field, is satisfied, after conducting such inguiry as it

decms i, and aller giving a hearing o the mediator, that the said information has
raised a justifiable doubt as to the mediator's independence or impartiality, 1t shall
cancel the appointment by a reasoncd order and replace him by another mediator.

Removal or deletion from pancl - A person whose name is placed 11 the panel
referred to in Rule 3 may be removed or his name be deleted from the said pancl, by
the Court which empanelled him if

i)

vii)

he resigns or withdraws his name [rom the panel for any reason;

he 15 declared msolvent or 15 declared of unsound mind,

he is a person against whom criminal charges involving moral turpilude are
ramad by a criminal cowrt and are pending;

he is person who has been convicted by a criminal court for any offence involv-
g moral turpitude;

he is a person whom disciplinary procecdings on charges relating to moral tur-
pitude have been imibated by the appropriate disciplinary authority which are
pending or have resulred in a punishment;

he exhibits or displays conduct, during the continuance of the mediation pro-
coedings, wlich 1s unbecoming of a mediator;

the Court which cmmpanelled, upon receipt of information, if it is satisficd,
aller conducting such inguiry as it deems fit, is of the view, that it 1s nol pos-
sible or desirable o continue the name of that person o the pancl;

Provide that, before removing or deleting his name, under clauses (vi) and (vii),
the Court shall hear the mediator whose name is proposed to be removed or
deleted from the pancl and shall pass a reasoned order.

Procedure of mediation —

a}

h)

The parties agree on the procedure to be followed by the mediator in the con-

duct of the mediation proceedings,

Whete the parties do not agree on any particular procedure o be followed by

the mediator, the mediator shall follow the proceudre heremalter mentioned,

namely;

1) he shall fix, in consultation with the parties, a time-schedule, the dates
and the tme ol cach mediation session, where all parties have to be
present;

n)  he shall hold the mediaton conference in accordance with the provisions
of Rule 6,

iiti}  he may conduct joint or separate meetings with (the particy;

1v]  eal party shall, len days belore a session, provide to the mediator a brief
memotandum selting forth the ssues, which according to it need to be
resolved, and its posilion (o respect 1o those issues and all information
reasonably required [or the mediator to understand the issue; such memao-
randa shall also be mutually cxchanged between the parties;

v]  cach party shall furnish to the mediator, copies of pleadings or docu-
ments or such other information as may be required by him in
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14.
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16.

17.

connechion with the 1ssues W be resolved;

Provided that where the mediator is of the opmmien that he should
look inte any original docurment, the Court may permnt him w look intw
the onginal document betore such officer of the Court and on such date
or time as the Court may fix.

v1)  cach party shall furnish to the mediator such other information as may
be required by him 1o connection with the issues to be resolved.

c) Where there is more than mediator, the mediator nommated by cach party
shall first confier with the party that nominated him and shall therealter interact
with the other mediators, with a view to resolving the disputes,

Mediater not bound by the Evidence Act, 1872 or the Code of Civil Procedure,

1908, - The mediator shall not be bouad by the Code of Civil Procedure, 1908 or the

Evidence Act, 1872, but shall be guided by the principles of fairness and justice, have

regard to the rights and obligations ol the parties, usapges of trade, if any, and the

nature of the dispute.

Non-attendance of Parties at sessions or meetings on duc dates, —

{a} The parlies shall be present personally or may he represented by their counsel
or power-of-attorney holders at the meetings or sessions notificd by the media-
10T,

(hy If a party fails to attend a scssion or & meeling notified by the mediator, other
parties or the mediator can apply to the court in which the suat 1s [led, 1o 1ssue
appropriate directions to that party to attend before the mediator withourt suffi-
cicnt reason, the court may take action against the said party by imposition of
Cirsls,

(¢}  The partuies not resident in India, may be represented by the counsel or power-
olallomey holders at the sessions or mestings.

Administrative assistance — In order o facilitate the conduct of mediaton proceed-

ings, the parties, or the mediator with the consent of the parties, may arrange for

administrative assistance by a suitable institution or person.

Offer of sertlement by parties -

[a}  Any party o the st may, without prejudice, offer 2 settlement 1o the other
parly al any stage of the proccedimgs, with notice to the mediator.

(b} Any party o the suill may make a. 'with prejudice’ offer, to the other party at
any stage of the proceedings, with notice (0 the mediator.

Hole of mediator — L'he mediator shall attempt to facilitate voluntary resolution of
the dispute by the pariws, and communicate the view of each party o the other,
assist them in identitying issues, reduecing misunderstandings, clarifying priorities,
exploring areas of compromisr and generating options in an artempt to solve the
dispute emphasizing that it is the responsibility of the parties to take decisions which
affect them; he shall nor impose any terms of scttloment on the partics.

Parties alone responsible for taking decision — The partics must understand, that

the mediator only facilitates in arriving at a decision to resolve disputes and that he

will not and cannot ampose any settlement nor does the mediator give any Warranty
that the mediaton will result m & setilement, The mediator shall not imposc any
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decision on the partiss.

Time-limit for completion of mediation. — On the expiry of sixty days from the date
fixed {or the [rst appearance of the parties before the mediator, the mediauon shall
stand terminated, unless the courl, which referred the matter, either sio moru, or upon
request by the mediator or any of the partics, and upon hearing all the parties, is of
the view that extension of time 15 necessary of may be useful; but such cxlension
shall not be bevond a further pertod of thirty days.

Partics to act in good faith. — While no one can be compelled to commit to settle his
case in advance of mediation, all parics shall commirt 1o participate in the proceed-
ings in good faith with the intention to setile the dispute, if possible.

Confidentiality, disclosure and inadmissibility of information.

13 When a mediator receives confidential information concerning the dispute from
any party, he shall disclose the substance of that information to the other party,
if permilted in wiiling by the frst party.

27 When a party gives infermation to the mediator subjeet o a specific condition
that 1t be kept confidential, the mediator shall not disclose that information to
the ather party, nor shall the mediator voluntarily divilge any information te-
garding the documents ar what is conveyed to him orally as to what transpired
during the medianon,

3} Receipt or pernsal, or preparation of records, reports or other documents by
the mediator, or receipt of information orally by (he mediator while serving in
that capacity, shall be confidential and the mediator shall not be compelled to
divulge information regarding the documents nor in regard to the oral informa-
tion nor as to what transpired durng the mediation.

43 Parties shall mamtain confidentiality in respect of events that transpired during
mediation and shall not rely on or introduce the said-information mn any other
proceedmgs as Lo
a)  wiews oxpressed by a party in the course of the mediation proceedings,
b)  documents obtained during the mediation which were expressly required

to be treated as confidential or other notes, dratts or information given by
parties or mediators;

) proposals made o1 views cxpressed by the mediator;
d]  admussion made by a party in the course of mediation procecdings;
e)  the [acl that a party had or had not indicated willingness 1o aceept a
praposal;
5}  There shall be no stenographic or audio or video recording of the media-
tion procoedings.
Privacy — Mediation scssions and meetings are private; only the partics or
their counsel or power-ofallorney holders concerned can attend. Other per-

sans may attend only with the permission of the parties or with the consent of
the mediator.

Immunity — No modiator shall be held liable for anyvthing bone fide done or
omiticd o be done by him during the mediation procecdings for civil or crimi-
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nal actien, nor shall he be summoned by any parly to Lhe suit to appear in a court of
law to testify in regard to information received by him or acton taken by him or in
respect of drafts or records prepared by him or shown to him during the mediation
procesdings.

Communication between mediator and the Courl,

ajy

b}

o)

In order 1o preserve the confidence of partics in the Court and the neutrality of
the mediator, there should be no communication between the mediator and the
Court, cxcept as stated in clauses (b} and {¢) of this Bule.

If' any communication between the mediator and the Coull is necessary,
it shall be 1n writing and copies of the same shall be given Lo the parties
or their counsel or power of attorney.

Communication belween the mediator and the Court shall be limited (o
communication by lhe mediator:

(11 with the Court about the failure of the party 10 attend;
i) wiath the Conrt with the consent of the parties,

i) regarding his assessment thal the case 1s not suited for settlement
through mediation;

iv}  that the parties have settled the dispute or disputes.

dettlement agrecment

1}

3

Where an agreement 15 reached between the parties in regard to all the
1s5ues 1o the suit or some of the issucs, (he same shall be reduced to
writing and signed by the parties or their power-of-allorney holders. If
any counscl have represented the parties, they shall atest the signature
of their respective clients.

The agreement of the partics su signed and attested shall be submirtted
to the mediator who shall, with a covering letter signed by him, [orward
the same to the court tn which the suit 1 pending.

Where no agresment is arrived at between the parties, before the tume-limit
stated m Rule 18 or where, the mediator is of the view that no scitlement iy
possible, he shall report the same to the said court in writing,

Court to fix a date for recording settlement and passing decree. —

(L)

Within seven days of the recean of any scitlement, the Court shall issue no-
tiee to the parties fixing a day for recording the settlement, such date not heing
beyond a [urther period of founeen days from the date of receipt of settle-
ment, and the Courl shall record the settlement, if it is not collusive,

The Court shall then pass a decree in accordance with the settlement so re-
corded, if the settlement disposes of all the issues in the sut.

It the seltlement disposes of only certain issues arising in the sut, the. Court
shall record the settlement on the date fixed for recording the settlement, and

i1 if the 1ssues arc severable from other issues and il a decree could be

passed to the cxient of the setllement covered by those issues, the Court
may pass a decree straight away in accordance with the settlement on
Those issues without waiting for a decision of the Courl on the other
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issucs, which are not settled,

i) If the issues are not severable, the Court shall wait for a decizion of the
Court on the other issues which arc not settled

Fee of mediator and costs, —

1)
2j

3)

4}

|
L

Al the tme of referring the disputes to, mediation, the Court shall, after con-
sulting the mediator and the partics, fix the fee ol the mediator.

As far as possible a consolidated sum may be fixed rather than [or cach
session or mecling,

Where there are two mediators as in clanse (b} of Rule 2, the Court shall
fix the [cc pavable to the medialors which shall be shared cqually by the
two sels of parties.

The cxpense of the mediation including the fee of the mediator, costs of
administrative assistance, and other ancillary expenses concerned, shall
be harne equally by the various contesting parlics or as may be other-
wise directed by the Court,

FEach party shall bear the costs for producthion of witnesses on his aide
including experts, or for production of documents.

The mediator may, betore the commencement of mediation, direct the
parties to deposit equal sums, tontatively, to the extent of 40% of the
probable costs of the mediation, as referred to in clauses (1], (3) and {4}
The remaining. 6% shall be deposited with the mediator, after the con-
clusion of mediation For the amount of cost paid 1o the mediator, hii shall
issuc the necessary receipts and 1 siatement of account shall be filed, by
the mediator in the Court,

The expense of mediation including fee, if not paid by the parties, Lhe
Court shall, on the application of the mediator or partics, direct the par-
rics concerned to pay, and il they do nat pay, the Court shall recover the said
amounts as if there was i decree for the said amount,

Where a party i3 entitled to legal aid under Section 12 of the Tegal Services
Autharirics Act, 1987, Lhe amount of fee payable wo the mediator and costs
shall be paid by the Legal Scrvices Authority concerned under that Act.

Frhics (o be fullowed by the mediator, — The mediator shall:

1
2)

3)
4)

5)

6)

7)

follow and observe these Rules stricdy and with due diligence;

not carry on any activity, or condnet which could reasonably be considered as
conduct unbecoming of & mediator:

uphald the integrity and faimess of the mediation process;
crisure that the parties invalved in the mediation are fairly informed and have
an adequate understanding of the procedural aspects of the process;

salisfy himselfshersell that hesshe is qualified o undertake and complete e
assignment in a p'rnf"essicma]’. LA TITIET

disclose any interest or relationship likely to aflcel impartiality or which might
seck an appearance of parnality or bias;

avoid, while communicating with the parties, any impropriely or appearance of
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impropriety;

8}  be [aithful to the relationship of trust and confidentiality imposed in the office
of mediator;

93 conduet all proceedings related o the resolutions of a dispule, in accordance
with the applicable law;

13 recopnise that mediation is based on the principles of self-determination by the
parties and that mediation process relies upon the ability of partics to reach a
voluntary, undisclosed agreement,

11} maintain the reasonable cxpeclations of the parties as to confidentiality;

12} refrain from promises or guarantces of Tesults,

Transitury provisions. — Until a panel of arbitrators is prepared by the High Court

and the Thstoet Court, the courts referred to in Rule 3, may nominate a mediator of

their choice if the mediator belongs (o the various classes of persons referred o n

Eule 4 and 15 duly qualified and is nor disqualified, taking into account the soitability

of the mediator for resolving the particular dispute,

Jd4



